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James Brown, III, Esquire
Brown & Brown, Chartered
Attorneys at Law
8501 LaSalle Road
Towson, MD 21204-5980

Dear Mr. Brown:

This is in response to your letter dated March 13, 1985,
referring to your letter dated September II, 1984, concerning
Federal credit union service charg We
have examined our records and determined that your Se~
letter was not received by this Office.

The position of this Agency with respect to fees that FCU’s
may charge has most recently been expressed in the preamble to
the amended Share, Share Draft, and Share Certificate Rule
(Section 701.35), a copy of which is enclosed. Additionally, we
have enclosed a copy of the NCUA Interpretive Rull’ng and Policy
Statement 82-4, Examination For Compliance with State Unclaimed
Property Laws, which was referred to in the preamble of the
amended rule. As noted therein, it is the Agency’s position
that:

"To the extent that such charges are either
authorized or not prohibited by the Federal
Credit Union Act, NCUA Rules and Regulations
or Board policy, and are provided for in the
contract with the member, it is the Board’s
position that state law prohibiting such
charges would be preempted."

I hope that this information will assist you in providing
your client with a legal opinion.

Sincerely,

STEVEN R. BISKER
Assistant General Counsel

Enclosures
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IRPS 82-4 DATE: November 29~ 1982

NATIONAL CREDIT UNION ADMINISTRATION

12 CFR CH. VII

EXAMINATION FOR COMPLIANCE WITH STATE UNCLAIMED PROPERTY LAWS;
INTERPRETIVE RULING AND POLICY STATEMENT                           ’

AGENCY: National Credit Union Administration (NCUA)

ACTION: Final Interpretive Ruling and Policy Statement (IRPS) 82-4

SUMMARY: This intrepretive Ruling and Policy Statement designates eertain state
authorities to conduct inspections of Federal credit union records to determine
compliance with state unclaimed property laws when there is reasonable cause to believe
that a Federal credit union has not complied with such laws. It also sets forth the
NCUA’s position on enforcement jurisdiction and fees for inspections.

EFFEC’IIVEDATE: November 26, 1982.

ADDRESS: National Credit Union Administration, 1776 G Street; N.W., Washington,
D.C. 20456.

FOR FURTHER INFORMATION CONTACT: James J. Engel, Assistant General Counsel,
Department of Legal Services, at the above address. Telephone (202) 357-1030.

SUPPLEMENTARY INFORMATION: At its June 16, 1982, meeting, the NCUA Board
issued for public comment a proposed Interpretive Ruling and Policy Statement (IRPS)
regarding state examination of Federal credit union (FCU) records for purposes of
determining compliance with state unclaimed property laws. (47 F.R. 26842, June 22,
1982.) The proposed IRPS designated those state agencies authorized under state law to
eonduet unelaimed property inspeetions as representatives of the NCUA Board for
purposes of determining compliance with those laws. In addition, the NCUA Board set
forth its position that enforeement of those laws remains exclusively within the



Twenty-four comments were submitted: 19 from FCUs, 4 from trade ass0ciations~
and 1 from a state department of revenue. (One state agency submitted a copy of its
unclaimed property reporting form but did not comment on the pr.~Dosed IRPS.) Of the
24 comments, 20 opposed the proposal and 4 were generally supportive.

Analysis of Comments

1. Designation of state agencies

The overall objection to the IRpS was that no state should have the authority to
examine an FCU’s records. While some commenters objected to state examinations
strictly as a matter of principle, most felt the IRPS would have a precedential effect
that would lead to examinations by numerous other state agencies. Once one state
agency was allowed access to FCU records, states would be encouraged to claim
authority to conduct other types of compliance examinations and any argument as to
NCUA’s exclusive examination power would be weakened.                       ¯

In addition to a claim that the door would be open for other examinations, several
’commenters expressed concern that the state would engage in fishing expeditions and

. would impose additional operational burdens on FGU’s, e.g., ~CU staff time, because
state examiners may not be familiar with a credit union’s operations. Other commenters
considered the action contrary to the dual chartering concept and/or a relegation by the
NCUA Board of its responsibility and authority. Two commenters recognized the
authority of the Board to designate any person to examine FCU records but disagreed
with this action for several of the above stated reasons. They were also of the view that

a designation should only be made when there is a strong showings,of need.

The NCUA Board is not convinced that the designation of a state agency in this
instance will establish an undesirable precedent. In fact, it is believed that by exercising
its designation authority under the Federal Credit Union Act, the NCUA Board has
strengthened its position vis-a-vis previous policy. In the past, NCUA did not object to
state inspections; a position that could be viewed in a judicial forum as a recognition of
state Examination authority in areas in addition to unclaimed property, blow, however,
the Board has specifically exercised one of its statutory powers to designate a particular

~.p
arty to conduct an examination for a particular purpose in a matter in which that party

has a particular interest. The disposition of unclaimed property has been recognized as a
legitimate interest of the states. The NCUA Board is also of the opinion that inherent in

\ its designation authority is the authority to withdraw that designation should, for
"-example, a particular state agency abuse its authority in the examination process.

The NCUA Board has no reason to believe that state agencies will act in any
manner that woud cause undue hardship for FCUs. The Board is confident that state
inspections will not be used as fishing expeditions. Although additional FCU staff time
will be involved, the Board is not convinced that it will be unreasonable or burdensome.
State personnel have long been involved in inspecting the records of other types of
institutions and "unfamiliarity" with FCU’s is not considered a persuasive argument to
preclude state inspections.



2. Basis for inspection

Two commenters were concerned that the proposal may be viewed as a preemption
by NCUA of state law prerequisites for an inspection of records. ~Their objection was
that since most state unclaimed property laws require there be a reasonable cause to
believe that an institution has not complied with the unclaimed property law before an
examination canbe made, states may view NCUA’s designation as preempting that state
law requirement.

This point is well taken and the Board had no intent to preempt such a state law
requirement. The Board is of the opinion that such a requirement is appropriate and
should relieve the concerns of other commenters as to unreasonable burden. The NCUA
Board, there/ore, has included "reasonable cause to believe" language in the IRPS.
Additionally, the Board looked to th~ recent statutory amendment permitting state
examination of national bank recordS [or unclaimed property law compliance.
Substantially identical language has been used in the IRPS including the statements that
the review of records be at reasonable times and upon reasonable notice to a Federal
credit union.

One of the commenters also suggested that a probable cause standard be used.as a
basis for a state inspection, rather than "reason to believe", because state unclaimed
property laws prescribe criminal penalties. It is the Board’s understanding that criminal
penalties are imposed for willful refusal to deliver abandoned property to the state,
rather than for failure to report or deliver. The Board is not convinced that a "higher"
standard should apply to FCU’s than to other.types o[ institutions.

3. Enforcement

A large majority of commenters agreed that enforcement of state unclaimed
property laws is properly a function of NCUA. The NCUA Board believes that its
position on enforcement authority is primarily supported by $206 of the Federal Credit
Union Act and by the existence of a dual system of credit unions. In addition, there is no
indication that Congress, when amending the Federal law applicable to national banks,
considered extending state examination authority to include enforcement authority even
though such an issue would normally be associated with examining for compliance.

The final IRPS, therefore, retains the NCUA Board’s statement on enforcement
authority. If violations of state law occur and the matter cannot be resolved informally
between the parties, the state should report such violations to NCUA for appropriate

¯ action. The imposition of fines and penalties under state law would fall within NCUA’s
enforcement jurisdiction.

4. Fees

The proposed IRPS provided that FCU’s were not subject to the imposition of fees

for a state inspection. A few commenters did not address this issue or did not
specifically agree or object to it. Most commenters agreed with the position. The
NCUA Board, however, has reconsidered the issue and believes that a fee may be

appropriate in certain situations.



State law normally provides that a fee to cover the cost of an inspection or
examination will be imposed only where, after an inspection has been made, it is
determined that the party inspected has not complied with the state law. The Board
believes that where a state has reasonable cause to believe that ~n FCU has not complied
with state law, it conducts an inspection, and finds violations, a fee is appropriate. The
Board has amended the proposed IRPS to include such a provision. The Board is not,
however, providing fee imposition authority to a state agency. The fee must be
authorized under state law.

T~be NCUA’s position has long been that FCU’s are required to comply with state
unclaimed property laws and-kh~-majority of commenters agreed with that position. To
take the position that a state could not charge a fee for examination, when violations
exist and when permitted by state laW, would be somewhat inconsistent with NCUA’s
compliance requirement. Being subject to a fee for failure to comply with the law
provides a compliance incentive..

5. Retroactivity and Service Charge.

Two commenters suggested that if an IRPS is issued, the Board should address two
other issues; retroaetivity and service charges for account inactivity.

With regard to retroactivity, the commenters were concerned because some state
laws may permit the unclaimed property administrator to reach back 20 years for
unclaimed funds or there may not be any limitation on how far back the state may
claim. This would raise potential safety and soundness issues particularly if an FCU had
absorbed such accounts into income.

The Board is not convinced that retroactivity presents a true’problem for FCIJ’s.
First, the Board is confident that state authorities will act reasonably in claiming
abandoned accounts. Second, FCU’s have been required to comply with such laws in the
past, have been examined by state authorities and have not, to the Board’s knowledge,
been adversely affected. Finally, as the enforcement authority, the Board will be in a
position to address any true safety and soundness issue.

/ith As to service charges that result in absorbing accounts or portions thereof into

ncor~e, this is a matter of contract between the FCU and the member. To the extent
at such charges are either authorized or not prohibited by the Federal Credit Union

~.
"
Act, NCUA Rules and Regulations or Board policy, and are provided for in the contract
with the member, it is the Board’s position that state law prohibiting such charges would
be preempted.

6. Miscellaneous Comments.

Several other comments were submitted on the proposed IRPS. One commenter
suggested that a comprehensive unclaimed property regulation be issued by NCUA
preempting state law. Others suggested that NCUA revise its examination procedure to
cover unclaimed property compliance. Another questioned whether any state imposed
fee would be deducted from NCUA’s operating fee. Additionally, one commenter
suggested that unclaimed funds be turned over to NCUA and applied to the Share
Insurance Fund.



The Board believes that the subject of unclaimed property is of particular interest
to the states, not NCUA, and therefore compliance examinations are more appropriately
a matter for state authorities.                              ~

The Board does not believe it should at{erupt to issue a comprehensive regulation
on a matter of particular state concern. Due to the fact that a fee would only be
charged for a violation of state law, a reduction in NCUA’s operating fee would not be
warranted. Because unclaimed funds remain the property of the member, even after
delivery to the state, under the Uniform Act, the Board does not believe absorbtion of
accounts by the Insurance Fund is a feasible alternative.

Finally, one eommenter requested relief from the expenses of advertising the
existence of unclaimed accounts, particularly those accounts of nominal value. For the
most part, state law permits a holder’of unclaimed property to turn it over to the state
prior to the minimum period requirement for abandonment and relieves the holder of any
further liability. It is suggested that FCU’s exercise that option, if they find such
accounts are increasing their expenses.

The NCUA Board, therefore, adopts the following statement as a Final Interpr~tive
Ruling and Policy Statement.

Final Interpretive Ruling and policy Statement (IRPS) 82-4

It has been the position of the National Credit Union Administration that Federal
credit unions are required to comply with state unclaimed property laws. Recognizing
that states have an interest in assuring compliance with these laws, it is the NCUA
Board’s position that limited access to Federal credit union records by appropriate state
authorities for this purpose is both reasonable and proper.

Section 106 of the Federal Credit Union Act (12 U.S.C. 1756) provides that the
books and records of each Federal credit union are subject to examination by, and
accessible to, any person designated by the National Credit Union Administration Board
(NCUA Board). Pursuant to this authority, those state agencies, authorized under state
law to conduct inspections pursuant to the Uniform Disposition of Unclaimed Property
Act or similar abandoned property law, are designated by the NCUA Board to conduct
¯ inspections of Federal credit union records for the sole purpose of determining
compliance with state unclaimed property laws.

The state authorities so designated may, at reasonable times and upon reasonable
notice to a Federal credit union, review a Federal credit union’s records solely to ensure
compliance with applicable state unclaimed property laws upon a reasonable cause to
believe that the Federal credit union has failed to comply with such laws.



The NCUA Board does, however, maintain its position that it has exclusive
enforcement jurisdiction over Federal credit unions. Therefore, any violations of
unclaimed property laws should be reported to the appropriate NCUA regional office.

A reasonable fee may be assessed to cover the cost of the inspection only if a
Federal credit union has been found to be in violation of the law and such fee is
authorized under state law.

By the National Credit Union Administration Board November 18, 1982.

November 18, 1982

Secretary
National Credit Union Administration Board
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CFR/434A7~�]. Slace tl~ appropriate
color certification prcoedhr~ are fully
contained La th~ ASCS Specification
U~s~ Holy, [ 1~.17[c] ha~

PAITY

12 CFR Part 701

SUMMAIIY: T~e NCUA Board adopts an
amendment to the reau]ationa
concerning disclosures, fees. and time
for crediting of del~mited f~nds
to share, share draft, and share
certificate accounts. Recoa~Izing the
dual chartering system for credit unions.
the ~ by way o~ this llnal rule.
formally statin8 its position on its
Jurisdiction to regulate Federal credit
unions ("FCU’s’}. The rule interprets
and implements the provisions in
Section 107~6) of the Federal Credit
Union Act ("Act") (12 U.S.C. 1757(6))
authorizir~ FCU’s to receive payments
on share~, share certificates, and share
drafts. "subject to such terms, rates, and
condition~ u may be e~tablished by the
board of directms [of an FCU]. within
the ]imitations prescribed by the Board."
zt,~cxrvu OAT~: February 1. 198.5.
AOOR|S~ National Credit Union
Administration. 1776 G Street,
Washington, D.C. 20456.
FOlil FuI~rHIIIII INFOI~IATION CONTAC’~.
Robert Fenner. Director, Department of
Legal Services, or Steven Blsker.
Assistant General Counsel. at the
address. Telephone {202) 357-1030.
SUPPLEMENT~rt’ IN~ORMATIOM~

Background
On November ZT. 1964. (49 FR 40552}

(b) ~2uality for setdemenl (I) Farm .
s~ora~e in eligible containers. When
boney Is delivered to CCC In eligible
containers from [arm storage, its quality
and co[or shal/be deters/ned by the
Processed Products Brimc.h. Fruit and
Vegetable Dlvislo-. ,~ricu]tural
Marketing Service ~LM~J. ~ acourd~ce
.with the ASCS SpecLScations [or
Unprocessed H~ney on tim basis o~
samples drawn by ASCS
representatives supervising delivery.
Samples shall not U~s ~awu unLLl the
producer has designated all lots,
containers shai~ not be considered as
lots unless necessitated by color or
floral source. The cost of quality and
color determinatiorm for a maximum of
four lots shall be far the account of CCC.

(2) Identity.preserved warehouse-
stored. When honey stored tdeutity.
pre~¢ved in conta/aem ta -,, approval
warehou~ i~ detlvsred
quality and color shaft be detee~Lned by
the Processed Produclz Ikanch, Fruit
and Vegetable Division. A~iczdhuaL
Marketing Service {AMS). In accordance .
with the ASCS Speciflcat/ons for
Unprocessed honey on t}m basis
t, amples drawn by ASCS
representatives supervising delivery.
The co, t of such determination thai] be
[or the account o[ CCC.

(c] SegreSotion by color. Table honey
in eligible containe~ shall, insofar as is
practicable, be segregated Into Iota by
color to co~forrn with the color
categories which are set forth in the

.~dy~ of Comments         "

Creditz’~8 of delx~iled fm2d~    ii
~e majodty o[ ~ ~enters ~

stated ~aL al~ ~y ~endy:have
potties whe~by ~ (~a[~} ’
deposited ~to ~ m~’ scco~s
are given c~t ~a~ly {Ueated as
if ~ey were ~lh de~si~ ~ey sti~
suppo~ ~e ~’s position ~at such
policl~ should be d~d~ by an FCU’s
board of d~ecto~ and not ~ctated by
statute or regulation. Further, the
commentate stRssed that, ~ any evenU
they should not be subject to state laws
since ~at wo~d be inconsistent with
the dual charte~n8 system and would
reset in regulatow ~ic~

Another point s~essed by the
co~ente~ wns the democratic ~o~ of
owne~hip of FCU’s. They believed that
if the policies of an FCU we~
unacceptable to its member, the
officials ~f the F~ would be replaced
at the next a~ual election. ~erefore.
the system p~vides its o~ mechanism
o [ enfo~ement and protection for the
memben. As one commenter stated:
.... " as member owned and
controlled fina~isl institutions. [FCU’s]

the NCUA 6oard published a proposal cannot afford to alienate their
w ra hs c and d " ’customers’ If we did the electedto add twone pa 8reP .( } ( } .... " ’

to Section 701.35 of the NCUA Rules and" of~cmls and management would be job
Regulations. The Board requested public bunting."
comment on the proposed rule.     ’ .. One commenter opposed to the rule

FAs discussed In.the preamble to the . expressed the opinion that CUs should
proposed rule. the Boa~ considered an be required to follow state laws



" mandarins clack" ’ " rates, and conditions as estatmsneo oy- ¯ ..

spec:

compliance with
all financial
the consumer be               with’

The Board is equali~ _
the lair treato~e"-I ol FC],,1
However, lot ~ realool stal~ above..
the Board does not agree that     .
regulations are necessary. Moreover, a
review of NCUA’s consumer complaint
handling process indicates only a very
limited number o| complaints
concerning share accoun( dlscloeu~e="
funds availability end other share
account policies, in sum. share a~ount .
deregulation Is working well in
To allow the states to regulate would
Infringe on NCUA’s juri~.c!lon, in tl~s
area and would be inconsistent with the
dual charteflzz8 syl.t~. ’ ¯
Fees

A number of commentate stated that
they do not charge fees to their      ’
members. However. they agreed that the
matter of determining what fees. if any,
to charge members should be a matter to

"be decided by an FCU’s board rather
than dictated by regulation.

One commonest, a state regulatory
agency, was particularly concerned
about the impact of this regulation on
the state’s right to escheat abandoned
accounts. The commonest was
concerned with the poestbt|lty that ¯
service char~s assessed against
inactive [dormant} accounts sigh4
absorb account= or po~ons thereof. The
Board previously addx~jaed, thi= issue in
Its Interpretive RuIL~ and.Policy
Statement ~ Examination
Compile ace with State Ut~claimed
Property Law=. |47 FR.83325 (November
2~, 1982)). The Board stated tha~. "To the
extent that such charges are either
authorized or not prohibited by the
Federal Credit Union Act. NCUA Rules
and Regulations or Board policy, and are
provided for In the conUact with the
member~ it is the Bosrd’e position that
state law prohibiting such-~harges
would be preempt     - :

The Board is ~m[~d~t that [~J’S will
¯ continue to serve their member= well.
and does not believe that the issue of
feesis one that requires regulator7 ..
control at thLt Lime..
Brooder Rule"    "

A few commenters expressed their
support for the rule but states that it "
does not go far enough. O~e commenter
su~ested that the Board incorporate
into the rule a restatement of the
statutory authority 8ranted FCU’s Ln
Section Z07(O) o~ the Act to receive
payments oa share=, share carUficate=

an F~U’s board of ~ Inasmuch
as tlm rule does not replace or alter the
authority tn the Act. the Board does not
believe It ts necessary to restate

¯ authority provided by the Act.." "
Another commenter stated that the

laws oi It= state impose sales taxes on.
charges pertaining to FCU membe~
accbunt= and services and require FL-’Ws
to collect such taxes from their members
and remit them to the local guvernment,
The sales tax appiies to such charges
check/draft printing charge=" account"
maintenance fees, NSF charges, et~. The’.
commenter suggested that thee. Board "
address this issue ~n the nd~. The issue
of taxation is addressed in a separate
section of the Act. Section 12.2 of the A~t
(12 U.S.C. 17e0) specifies the liability of
FCU’s for paying taxes and the role of
FCU’s in collecting taxes. The lssu~.
raised by the commenter is more
appropriately dealt with within the
ambit of Section 122. rather that thls rule
which relies upm’t Section 10710|. a* i~..
principal statutory basle. ¯
F..Ifecttva Date of the Rul~

This final rul~ will be effective upon
publication. The rule provides greater
authority to FCU’s and relieves

January. ~1985~

"Secretory of the
Accordingly, the NCUA rules and

regulations in 12 CFR Chapter VII are
amended as

.PART 70T..~AMEHDEDI
| 70t.,~’

Secthm 7~.35 Is amended by adding "
two new~P~. [c) and [d}, to ~sd
as lollowg

(c) A Federal ~It ~ion is
empowered to det~e ~e t~es
~sdos~=" fees o~ ~a~e~ time for
~di~8 of de,sited ~d~ ~d
o~er marten, not ~ls~nt wi~
~ctlo~ affects ~e op~ "
ma~t~ er ~o~8 ol ¯ ~m. sham

extent.~at m~te ~w atLemp~ to
~gulate au~ acU~W, it i~ not.
appll~ble. No~ he~in is iniende~
however, ~ ~ow a F~erai c~dil
to amend o~ m~ It= ~nt~ct
member ~ilate~Uy ~ess It ha~ .

law" me~ ~ ~nsUtu~ st=tule~

restriction& Further, since several statesregulation~ snd Judicial decisions ol
now purport to reg .ulata FCWs in this ¯ any state, the Dlstr~t of Columbia, tha
area. It is necessary to have the ride .
become effective immediately In onte~,
to eliminate uncertainty.

l~egulato~J~ Flexibiliff~.
The NCUA Board hereby certifies that

the final rule will not have a signifies.at
economic Impact on s substantial
number of sm=dl credit unions because
the rule will increase their management
flexibility and reduce their paperwot=k
burdens. A Regulatory Flexibility
#malysls is, therefore, not required.
Financial P, egulatton Simp/ificotion Act

Since this flztal rule reduces burdens
end delay would cause unnecessary
harm. the,NCUA Boned finds that full
and separate consideration of all the
requirements of the Financial Regulation
Simplification Act is Impracticable. The
NCUA Board has. however, considexed
most of these policies" as set forth in the
preamble above.

List of Subleds ks ~ ~ Part ’rot
Credit u~lon=. Shar~ drafts, Share

certificates, Fund~ availabilitY, Fee=, :
Dlsclousres.
{1~ U.S.~., 17~7[6~, 1700~a~, and 171~a~11)

several terrttorl~ and poison. Loaz o[- .
the’ United State=" and ~e
Co~onweal~ of ~o RI~- .

DEPARTMENT OF TRANSPORTATION

Feds~l Aviation Administration

14"CFR Part 3~

Airworthiness Dir~’ttv~; McDonnell
Dougm Mod~ ~ Se~m Airplanes

AOeNCY: Federal Aviation
AdzntnistxaUon {.FAA~, DOT.
AC110~ Final rule.

SUMMered. This amendment adopts a
new airworthiness directive [AD} that
would require inspection of the fuselage.
lower skin in the immediate area A
surrounding the VFLF antenna, ort
certain McDo~inetl Dou8tas DC~ saris
airplanes. This amendment is prompted
by reports of cracks in the skin adlacent
to the mounting holes for tl~ VI~
antenna. L{ al~wed to go undetected.;


