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NATIONAL CREDIT UNION ADMINISTRATION

Washington, D.C. 20456

Ofiqce of General Counsel

R. Glen
5734 N. Winthrop #211
Chicago, IL 60660

Dear Mr/s. Glen:

This in reply to your letter dated February 26, 1986, concerning
the types of loans a Federal credit union (FCU) can make.

I have enclosed the most recent copy of our lending regulation.
The enclosed regulation describes the various types of loans an
FCU can make as well as applicable limitations or restrictions.

I hope we have been of assistance. Please call Yvonne Gilmore at
(202) 357-1030 if you have further questions.

Sincerely,

STEVEN R. BISKER
Assistant General Counsel

YG:cch
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701.20--701.21 ORGANIZATON AND OPERATIONS OF FEDERAL CREDIT UNIONS PART 701

credit union creates a segregated Contingency
Reserve for the amount of the excess. Valuation
allowance accounts, e.g., allowance for loan losses,
may not be considered part of the Regular Reserve
when determining the maximum deductible.

(i) Additional ~o~erage. The NCUA Board may
require additional coverage for any Federal credit
union when, in the opinion of the Board, current
coverage is insufficient. The board of directors of
the Federal credit union must obtain additional
coverage within thirty days after the date of writ-
ten notice from the NCUA Board.

§ 701.21 Loans to Members and Lines of
Credit to Members

(a) Statement of Scope and Purpose. Section
701.21 complements the provisions of Section 107
(5) of the Federal Credit Union Act (12 U.S.C.
§1757(5)) authorizing Federal credit unions to
make loans to members and issue lines of credit
(including credit cards) to members. Section 107 (5~
of the Act contains certain limitations on matters
such as logn maturity, rate of interest, security,
and prepayment penalties. The primary purpose of
Section 701.21 is to interpret and implement the
provisions of the Act. In addition, Section 701.21
states the NCUA Board’s intent concerning
preemption of state laws, and expands the authori-
ty of Federal credit unions to enforce due-on-sale
clauses in real property loans. Also, while Section
701.21 generally applies to Federal credit unions
only, its provisions may be utilized by stat~
chartered credit unions with respect to alternative
mortgage transactions in accordance with Title
VIII of Public Law 97-320. Finally, it is noted that
Section 701.21 does not apply to loans by Federal
credit unions to other credit unions (although cer-
tain statutory limitations in Section 107 of the Act
apply~, nor to loans to credit union organizations
(which are governed by Section 107 (5) (D) of the
Act and Section 701.27 of NCUA’s regulations).

(b) Relation to Other Laws:
(1) Preemption of state laws. Section 701.21 is

promulgated pursuant to the NCUA Board’s ex-
clnsive authority as set forth in Section 107(5) of
the Federal Credit Union Act (12 U.S.C. §1757(5))
to regulate the rates, terms of repayment and
other conditions of Federal credit union loans and
lines of credit (including credit cards) to members.
This exercise of the Board’s authority preempts
any state law purporting to limit or affect:

(i) (A) rates of interest and amounts of
finance charges, including:

(1) the frequency or the increments by
which a variable interest rate may be changed;

(2) the index to which a variable in-
terest rate may be tied;

(3) the manner or timing of notifying
the borrower of a change in interest rate; ~

(4) the authority to increase the in-
terest rate on an existing balance;

(BI late charges; and
(C) closing costs, application, origination,

or other fees;
(ii) terms of repayment, including:

(A) the maturity of loans and lines of
credit;

(B) the amount, uniformity, and frequency
of payments, including the accrual of unpaid in-
terest if payments are insufficient to pay all in-
terest due;

(C) balloon payments; and
(D) prepayment limits:

(iii) conditions related to:
(A) the amount of the loan or, line of

credit;

(B) the purpose of the loan or line of
credit;.

(C) the type or amount of security and the
relation of the value of the security to the amount
of the loan or line of credit;

(D) eligible borrowers; and
(E) the imposition and enforcement of

liens on the shares of borrowers and accommoda-
tion parties.

(2) Matters not preempted. Except as pro-
vided by Section 701.21(b) (1), it is not the Board’s
intent to preempt state laws that do not affect
rates, terms of repayment and other conditions
described above concerning loans and lines of
credit, for example:

(i) insurance laws;
(ii) laws related to transfer of and security

interests in real and personal property (see,
however, Section 701.21(g) (6) concerning the use
and exercise of due-on-sale clauses);

(iii) conditions related to:
(A) collection costs and attorneys’ fees;
(B) requirements that consumer lending

documents be in "plain language;" and
(C) the circumstances in which a borrower

may be declared in default and may cure default.
(3) Other Federal law. Except as provided by

Section 701.21(b) (1), it is not the Board’s intent to
preempt state laws affecting aspects of credit
transactions that are primarily regulated by
Federal law other than the Federal Credit Union
Act, for example, state laws concerning credit
cost disclosure requirements, credit discrim-
ination, credit reporting practices, unfair credit
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practices, and debt collection practices. Ap-
plicability of state law in these instances should
be determined pursuant to the preemption
standards o.~ the relevant Federal law and
regulations.        ~-

(4) Examination and Enforcement. Except as
otherwise agreed by the NCUA Board, the Board
retains exclusive examination and administrative
enforcement jurisdiction over Federal credit
unions. Violations of Federal or applicable state
laws related to the lending activities of a Federal
credit union should be referred to the appropriate
NCUA regional office.

(5) Definition of State Law. For purposes of
Section 701.21(b)"state law" means the constitu-
tion, laws, regulations and judicial decisions of
any state, the District of Columbia, the several
territories and possessions of the United States,
and the Commonwealth of Puerto Rico.

(c) General Rules:
(1) Scope.Tbe following general rules apply to

all loans to members and, where indicated, all
lines of credit .(including credi~ cards} to mem-
bers, except as otherwise provided in the remain-
ing provisions of Section 701.21.

(2} Written policies. The board of directors of
. each Federal credit union shall establish written
policies for loans and lines of credit consistent
with the relevant provisions of the Act, NCUA’s
regulations, and other applicable laws and
regulations.                             _

(3) Credit application. Consistent with
policies established by the board of directors, the
credit committee or loan officer shall ensure that
a credit application is kept on file for each bor-
rower supporting the decision to make a loan or
establish a line of credit.

(4) Maturity. The maturity of a loan to a
member may not exceed 12 years. Lines of credit
are not subject to a statutory or regulatory
maturity limit. Amortization of line of credit
balances and the type and amount of security on
any line of credit shall be as determined by. con-
tract between the Federal credit union and the
member/borrower.

(5) Ten percent limit. No loan or line of credit
advance may be made to any member if such loan
or advance would cause that member to be in-
debted to the Federal credit union upon loans and
advances made to the member in an aggregate
amount exceeding 10% of the credit union’s total
unimpaired shares and surplus.

(6) Eari~/pa~jment. A member may repay a
loan, or outstanding balance on a line of credit,
prior to maturity in whole or in part on any
business day without penalty.

(7) Loan interest rates:
{i) General~ Except when a higher max-

imum rate is provided for in Section 701.21(c) (7)
(ii), a Federal credit union may extend credit to its
members at rates not to exceed 15 percent per
year on the unpaid balance inclusive of all finance
charges. Variable rates are permitted on the con-
dition that the effective rate over the term of the
loan (or line of credit) does. not exceed the max-
imum permissible rate.

(ii} Temporary Rates:
(A) Authorization. Effective May 12,

1980, a Federal credit union may extend credit to
its members at rates not to exceed 21 percent per
year on the unpaid balance inclusive of all finance
charges. This authority does not abrogate con-
tractual provisions requiring a lower rate.

(B) Expiration. After May 14, 1987.
or as otherwise ordered by the NCUA Board, the
maximum rate on Federal credit union extensions
of credit to members shall revert to 15 percent per
year. Rates in excess of 15 percent per year (in the
discretion of/the Federal credit union and as p~o-
vided in the credit agreement) but not greater
than 21 percent per year may be charged on loans
and line of credit balances existing before
May 15, 1987. Rates in excess of 15 percent per
year shall not be charged on line of credit advance
made after May 14, 1987.

(8) Prohibited Fees. A Federal credit union
shall not make any loan or extend any line of
credit if, either directly or indirectly, any commis-
sion, fee or other compenstion is to be received by
any of the credit union’s directors, officials, com-
mittee members or employees, or any immediate
family members of such individuals, for procur-
ing or insuring the loan. For purposes of this Sec-
tion "immediate family member" means a
spouse, or a child, parent, grandchild, grand-
parent, brother or sister, or the spouse of any
such individual.

(d) Loans and Lines of Credit to Officials:
(1) Purpose. Sections 107(5) (A) (iv) and (v} of

the Act require the approval of the board of direc-
tors of the Federal credit union in any case where
the aggregate of loans to an official and loans on
which that official serves as endorser or~guaran-
tot exceeds $10,000 plus pledged shares. This Sec-
tion (701.21(d)) implements the requirement by
establishing procedures for determining whether
board of directors’ approval is required. The sec-
tion also prohibits preferential treatment of
officials.

(2) Official~ An "official" is any member of
the board of directors, credit committee or super-
visory committee.
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(3) Initial approvat All applications for loans
or lines of credit on which an official will be either
a direct obligor or an endorser, cosigner or
guarantor shall be initially acted upon by either
the board of directors, the credit committee or a
loan officer, as_specified in the Federal credit
union’s bylaws.

(4) Board of directors’ review. The b~ard of
directors shall, in any case, review and approve or
deny an application on which an official is a direct
obligor, or endorser, cosigner or guarantor if the
following computation produces a total in excess
of $10,000:

(i) Add:
(A) The amount of the current

application.
(B)The outstanding balances of loans,

including the used portion of an approved line of
credit, extended~ to or endorsed, cosigned or
guaranteed by the official.

(C) The total unused portion of approved
lines of credit extended to or endorsed, cosigned
or guaranteed by the official.

(fi) ~ From the above total.subtract:
(A) the amount of shares pledged by the

official on loans or lines of credit extended to or
endorsed, cosigned or guaranteed by the official.

(B) The amount of shares to be pledged
by the official on the loan or line of credit applied
for.

(5) Nonpreferential treatment. The rates,
terms and conditions of any loan or line of credit
made to an official, or on which an official is ~n
endorser or guarantor, shall not be more fa-
vorable than the rates, terms and conditions for
comparable loans or lines of credit to any other
credit union member.

(e) Insured, Guaranteed and Advance Commit-
ment Loans. A loan secured by the insurance or
guarantee of, or with an advance commitment to
purchase the loan by, the Federal Government, a
State government, or any agency of either, may
be made for the maturity and under the terms and
conditions, including rate of interest, specified in
the law, regulations or program under’ which the
insurance, guarantee or commitment is provided.

(f) 15 Y ear Loans. Notwithstanding the general
12 year maturity limit on loans to members, a
Federal credit union may make loans with
maturities of up to 15 years in the case of (1) a
loan to finance the purchase of a mobile home if
the mobile home will be used as the member-bor-
rower’s residence and the loan is secured by a
first lien on the mobile home, (2) a second
mortgage loan (or a nonpurchase money first
mortgage loan in the case of a residence on which

there is no existing first mortgage) if the loan is
secured by a residential dwelling which is the re-
sidence of the member-borrower, and (3) a loan
to finance the repair, alteration, or improvement
of a residential dwelling which is the residence of
the member-borrower.

{g) Long-Term Mortgage Loans:
(1) Authority. A Federal credit union may

make residential real estate loans to members,
with maturities of up to 40 years, or such longer
period as may be permitted by the NCUA Board
on a case-by-case basis, subject to the conditions
of this Section (701.21(g)).

(2) Statutory limits. The loan shall be made
on a one to four family dwelling that is or will be
the principal residence of the member-borrower
and the loan shall be secured by a perfected first
lien in favor of the credit union on such dwelling
(or a perfected first security interest in the case of
either a residential cooperative or a leasehold or
ground rent estate).

(3) Loan application. The loan application
shall beia completed standard Federal Housing
Administration, Veterans Administration,
Federal Home Loan Mortgage Corporation,
Federal .National Mortgage Association or
Federal Home Loan Mortgage Corpora-
tion/Federal National Mortgage Association ap-
plication form. In lieu of use of a standard ap-
plication the Federal credit union may have a cur-
rent attorney’s opinion on file stating that the
forms in use meet the requirements of applicable
Federal, state and local laws.

(4) Security instrument and note. The securi-
ty instrument and note shall be executed on the
most current version of the FHA, VA, FHLMC,
FNMA, or FHLMC/FNMA Uniform In-
struments for the jurisdiction in which the prop-
erty is located. No prepayment penalty shall be
allowed, although a Federal credit union may re-
quire that any partial prepayments be made on
the date monthly installments are due and be in
the amount of that part of one or more monthly
installments that would be applicable to princi-
pal. In lieu of use of a standard security instru-
ment and note, the Federal credit union may have
a current attorney’s opinion on file stating that
the security instrument and note in use meet the
requirements of applicable Federal, state and
local laws.

(5) First lien, territorial limits. The loan
shall be secured by a perfected first lien or first
security interest in favor of the credit union sup-
ported by a properly executed and recorded se-
curity instrument. No loan shall be secured by a
residence located outside the United States of
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e America, its territories and possessions, or the
Commonwealth of Puerto Rico.

(6) Due.on-sale clauses:
(i) Except as-o_therwise provided herein,

the exercise of a due-on-sale clause by a Federal
credit union is governed exclusively by Section
341 of Public Law 97-320 and by any regulations
issued by the Federal Home Loan Bank Board
implementing Section 341.

(ii) In the case of a contract involving a
long-term (greater than twelve years), fixed rate
first mortgage loan which was made or "~ssumed,
including a transfer of the liened property subject
to the loan, during the period beginning on the
date a state adopted a constitutional provision or
statute prohibiting the exercise of due-on-sale
clauses, or the date on which the highest court of
such state has rendered a decision (or if the
highest court has not so decided, the date on
which the next highest court has rendered a deci-
sion resulting in a final judgment if such decision
applies statewide) prohibiting ~uch exercise, and
.ending on October 15,. 1982, .a Federal credit
union may exercise a due-on-sale clause in .the
case of a transfer which occurs on or after
November 18, 1982, unless exercise of the due-on-
sale clause would be based on any of the
following:

(AI the creation of a lien or other encum-
brance subordinate to the lender’s security in-
strument which does not relate to a transfer of
rights of occupancy in the property;

{B) the creation of a purchase money
security interest for household appliances;

(C) a transfer by devise, descent, or opera-
tion of law on the death of a joint tenant or tenant
by the entirety;

(D) the granting of a leasehold interest of
3 years or less not containing an option to
purchase;

(E) a transfer to a relative resulting from
the death of a borrower;

(F) a transfer where the spouse or
children of the borrower become an owner of the
property;

(G) a transfer resulting from a decree of a
dissolution of marriage, a legal separation agree-
ment, or from an incidental property settlement
agreement, by which the spouse of the borrower
becomes an owner of the property;

(H) a transfer into an inter vivos trust in
which the borrower is and remains a beneficiary
and which does not relate to a transfer of rights of
occupancy in the property; or

(I) any other transfer or disposition
described in regulations promulgated by the
Federal Home Loan Bank Board.

§701.22 Loan Participation

(a) For purposes of this section:
(1) "Participation loan" means a loan made in

participation with one or more eligible organiza-
tions, where the Written commitment to par-
ticipate in the loan precedes final disbursement.

(2) "Eligible organizations" means a credit
union, credit union organization, or financial
organization.

(3~ "Credit union" means any Federal or state
chartered credit union.

(4) "Credit union organization" means any
organization as determined by the Board,
established primarily to serve the daffy opera-
tional needs of its member credit unions. Theterm
does not. include trade associations, membership
organizations principally composed of credit
unions, or corporations or other businesses which
principally provide services to credit union
members as opposed to corporations or businesses
whose business relates to the daffy in-house opera-
tion of credit unions.

(5~ "Financial organization" means any
federally chartered or federally insured financial
institution.

(6~ "Originating lender" means the participant
with which the member contracts.

(b) Subject to the provisions of this section any
Federal credit union may participate in making
loans with eligible organizations within the limita-
tions of the board of directors’ written participa-
tion loan policies, PROVIDED:

(1) no Federal credit union shall obtain an in-
terest in a participation loan if the sum of that in-
terest and any (other) indebtedness owing to the
Federal credit union by the borrower exceeds 10
per centum of the Federal credit union’s unim-
paired capital and surplus;

{2) prior to final disbursement, a written par-
ticipation agreement shall be properly executed,
acted upon by the Federal credit union’s board of
directors or the investment committee and re-
tained in the Federal credit union’s office. The
agreement shall include provisions which identify
the participation loan or loans.

{3). A Federal credit union may sell to or pur-
chase from any participant the servicing of any
loan in which it owns a participation interest.
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