
NATIONAL CREDIT UNR3t~ ADMINISTRATION
Washington, D.C 20456

April 21, 1988

Office of General Counse!

Darin W. Snyder
1311 E. Madison Park, #3
Chicago, IL 60615

Re: Executive Order
~ <Your M~h 28, 1988, Letter)

Dear Mr. Snyder:

You have asked for information about the implementation .of
Executive Order 12612 in the National Credit Union Administration
("NCUA") and the duties of the implementing official for the
agency. Mr. Robert M. Fenner, general counsel for the NCUA, is

the designated implementation official. His duties include
providing legal counsel to the NCUA’s Chairman and staff.

Attached are copies of correspondence in which the issues
underlying Executive Order 12612 are discussed. If you need any
additional information, please contact me at (202) 352-1030.

S~rel~,       /-

TIMOTH~ P. MCCOLLUM
Assistant General Counsel

Attachments
CEW: bhs



NATIONO UNION

TO:

FROM:

Office of Examination and Insurance
Regional Offices

Assistant General Counsel
Timothy P. McCollua

SUBJ : Federalism Review for Proposed Regulatory Changes Under
Executive Order 12612

DATE : March 30, 1988

Attached is a copy of’a"lett~r to NASCUS President John Hale in
which we agreed to set forth our evaluation of the effect a
proposed or final NCUA rule will have on state dredlt union
regulation. This is how we will be carrying our promise out.

For proposed regulatory changes, we are required to have a
section at the end of "Supplementary Information" headed
"Regulatory Procedures." After the statement on "Regulatory
Flexibility Act" and "Paperwork Reduction Act," please henceforth
include a:statement titled "Executive Order 12612." If a
proposed~ule change will have an effect on FISCU’s, state what
it is, the extent to which state credit union regulatory
interests have been considered and accommodated, and, if state
law must give way to the NCUA rule, why further accommodation is
not feasible. A similar analysis will be included if a proposal
would only affect FCU’s, but would preempt an area previously
given over to state regulation.

If a proposal will have no effect on FISCU’s or traditional
regulation by states of FCU’s, state: "The [proposed][final]
rule does not affect state regulation of credit unions."

For your convenience, we also have attached a copy of Executive
Order 12612.

At t achment



NATIONAl. CREDIT UNION AD~,IINISTRATION
W~shlngtoa. DC. 204~6

Hatch 14, 1988

Mr. John R. Hale
president
National Association of State Credit Union Supervisors

1600 Wilson Boulevard
Suite 905
Arlington, Virginia 22209

Re: NCUA Compliance With Executive Order 12612 on
Federalism (Your February 11, 1988, Letter)

De ar ~:

NCUA is,~in our view, fully complying with Executive Order 12612
("Fede~.a~_ism"). Following the October 26, 1987 issuance of this
Order, NCUA reviewed the state preemption provisions contained in
NCUA’s Rules and Regulations and determined they were in
compliance with the Executive Order.

Your idea that NCUA include a section in the prSamble to its
regulations which specifically addresses the impact a regulation
will have on federally-insured state-chartered credit unions
(FISCU’s) is a good one. We intend to include in the preamble to
each regulation a section describing the effect on FISCU’s. If
we believe there is no effect, the section will state that fact
and explain our reasoning, If there is an effect, the section
will address the considerations set forth in Executive Order
1261 2. The content of the section will conform with the
requirements of Section 6 of the Executive Order regarding the
preparation of a Federalism Assessment.

in preparing opinions and drafting regulations, NCUA, as
mandated by the Executive Order, has been considering the effect
of its actions on state interests with the goal of minimizing
Federal preemption of state laws. In a recent opinion (copy
enclosed), the issue was whether NCUA’s Rules and Regulations had
preempted a New York State banking law. In light of Executive
Order 12612, NCUA abstained from issuing an opinion until the
matter had been initially acted upon by the State of New York.



Mr. John R. Ha
March 3.4, 1988
Page Two

AlsO, the NCUA Board recen=ly issued a proposed rule re
indemnification oil Federal credit union oi[fi¢lal$ and
In accordance with Executive Order |2612, NCUA has no
substantive indernnlf[catlon provlslone; it has |
Federal credi, t unfons the choice oi~ i[ollowi~1& ~:he
indemnification pcov~.sl.ons o~ the applicable s~:a~:e law or of the
Model Business Corporation Act,                       -

SLncerely,

ROBERT M. FENNER
General Counsel

JT :sg

Enclosure
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Paperwork Reduction Act
The proposed amendments do not

contain any collection of information
requirements.
List of Subjects in 12 CFR Part ~1

Credit umons. Compensation of
officials, ldemmfication.

By the National Credit Union
Admin,stration Board on Febn~ary I0. 1988.
Becky Baker.
Secretary. ,VCUA 80o:4.

Accordingly. NCUA proposes to
amend 12 CFR Part 70"I as follows:

PART 701--ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

1. The authority citation for Part 701 is
revised to read as follows:

Authority:. 12 U.S.C. 1755. 12 U.$.C 175~ 12
U.S.C. 1757. ~z u.s.c,, k;’~. 12 U.S.c. 17sl. 12
U.S.C. 1761a. 12 U.’~.~. 1761b, 12 U.S.C. 176~,
12 U.S.C. 1767. 12 U.S.C. 1782. 12 U.S.C. 1784,
12 U.S.C. 1787.12 U.S.C. 1789. and 12 U.S.C.
1798.

Z. It is proposed that ~ 701.33 be
revised to read as follows:,

§ 701.33 Compensation of offictal$;
indemnification of officials and employee~.

{a} Official An "official" is a person
who is or was a member of the board of
director~, credit committee or
supervisory committee.

{b} Compensation. {I} Only one board
officer may be compensated as an
officer of the board. T~e bylaws must
specify the off~cer to be compensated, as
well as the specific duties of each of the
board ofi~cers. No other official may
receive compensation for performing the
duties or responsibilities of the board or
committee position to which the person
has been elected or appointed.

{2) For purposes of this section, the
term "compensation" speci~cally
excludes:

{i} Payment {by reimbwrsement to an
official or direct credit union payment}
for reasonable and proper costs,
including pay or leave actually lost due
to attendance at meet~gs of the boa~l



Id) £xcept ,~ provided in ~ubs~fion
IdL ~ co~oratton m~y mdemm~
mdividu~l, m~de ¯ party to t p~eeding
because he is or was a director. ~ain~t
limb,lily incur~d in the praline i~:

It} Ht conducted himself in

{2} I1~ ~son~blv believe~
{i} in the case of conduct ~

c~p~citV ~ ~e ~or~O~ ~t his
conduct was in its ~st ~te~tt

was st lestt not op~ to
rate,sis: and

{3} In the case of any ~miml
oroceeding, he had no reaso~ble
to believe his conduct was uMawful.

(b} ~ director’s conduct with r,soect
to an employee beneEt ~ian ~or a
purpose he reasonably believed
:he mtere, t~ of the ~amcip~n~ and
beneBct~ne* of the plan is ~duct that
settees the requirement of ,ubs~tion

(c} The retention of t
judgment, order. ~ttiemenL ~n~ctiom
or upon a plea of nolo contendere or
equivalent ~ sol of i~elf, demmmaOve
~at the d~ctor ~d not meal
s~ndard of conduct de,~

{d} A co,radon may not
director under ~is section:

11} in connection wi~ a p~Mg by
or in ~e ~ght of the co~orafion
which the director was adiudged liable
to the co~orafion; or~"

(2} In ~ection wi~ any other
proceeding charging impro~er personal
benefit to him. whether or not ~nvolvmg
~ction in his official cap,cir. ~n which
he was adiudged liable on the bas~s that
personal benefit was
recei%’ed by him.

(e) IndemmEcation ~e~itted under
this section in ¢onnec~on ~ a
p~eeding by or in the right of ~e
~raOon is ~mited to ~nable
expens~ inc~d ~ ~e~on
¯ e pmceed~g.

$ecticn 8.~ Mandoto~
/ndemm[ic~on.

Unless limited by its a~ic!es of
mco~oration, a co~oration shaa
indemm~ a director ~ho was wholly
,ucce~s~i. on the merits or
the defense of any ~roceedi~ to which
he was a par~ because he is or was a
director of the ¢o~oration against
:easonable expenses incu~ by him in
co,action with the ~roceedMg.

Section 8..~ Advance for expenses.
|a] A corporation may pay ~or or

reimburse the reasonable expenses
incurred by a director who i~ a pan’y to

dispos,llon of l~ p~laI

sood fai~ ~llef ~,l k 5~s
stmnda~ Of ~nduct ~ ~ ~cti~
O,St:

~o~ofation a ~tte~
exerted ~n,lly ~ on ~ ~h,~ to
rep~y ~e advance ~ ~ ul~,t~y
de~e~ined ~al he ~ ~{
standa~ Of ~ ~

facts ~en kno~ ~ ~ ~
de~e~ina~on would ~l p~
indemnification under this su~hapter.

~) ~e unde~a~ ~qui~d by
subsection (a)(2) m~ be an
general obligation ~ ~e di~tor but
need not be se~d ~d may
accepted wi~out ref~ence
ability to make ~pa~enL

(c) Dete~inations and
of payments ~der ~s s~
made in ~e mannei ~Eed
8.55.

.Section &35 Dete..~dnation and
au,5or~zation of indemmpcation.

(a} A co~ra~on ~y not ~e~
director ~der ~ &~l ~e~
au~onzed m ~e ~fic ~ after
de{e~ina~on has ~n made ~a~

pe~issible ~ ~e ~st~
bemuse he has met ~e s~ Of
conduct let fo~

(b) ~ dete~a~ Iha~

majority vote
directors not at
p~e~in&

(21 ~a qu~ ~ ~ ~
..rider subd, lvisio~ (1)~ by ma~elly vole

d~on who am ~ ~

de~e~aU~

andevaluaUo~t u tO m~onableness ~
expenses shall be md~ ~ ~ ~
manner as ~ ~~ ~t
~de~U~ k ~~ ~
~at ~ ~e dete~ k ~ ~
spe~al l~al ~ In~~ ~

~a~nablene~ ~ e~s ~ ~
made by ~o~ ~d~ ~de~ ~b~
(b)(3) to ~l~t

Section aS~ l~.mMsqcation of
o.~. icen, employees, aad ogent~.

Unless a corpomeion’s ztticJe~ of
incorporation provide

tl) ,’m officer Of tho corporation who
is not 8 director is mtitl~! to m~n~toq
i~dem~ificatton unde5’ section ~ and
is ent~ded to appl~ fo~ co.t-ordered

each case to the same extent as ¯
director.

(2} The c~rporation may indemnify
~nd advance expense~ ~mder this
subchapter to ~ o/~]i~A’, employee, or
agent of the ~i>oration who is not
director to the same extent as to ¯
director:, and

(3) A corporatio~ may also indemnify
and advance expenses to In of~cer.
employee, or alent who is not t director
to the extent, consistent with p~blic
policy, that may be p~vkled ~ ill
articles Of incoq)ortJo~, bylaws, general
or specific actio~ of ill board
directon, or �onlmct



A corporation may purcha,e end
m,,nta:n insurance on ~ehelfor
,n,iividual who ia or wa, a director.
nlTicer, employee, or ~gent o(
corpora~ion, or who, whale ~ di~ctor.
officer, employee, or ~gen~ o~ the
corporation. ~s or was se~mg
r~qucsl of the co~oration Is J di~ctor.
officer, partner, t~stee, employee, or
asenl of another foreign or dome~c
cor~ration, parme~ship, ~in{ ven~,

ente~H~, jsainst ll~billty a~ed
against or inc~d by him ~
capacity or a~sm8 from his status
director, o/~cer, employee, or
whether or not the co~oration would
have power to indemn~ry him against
~he same llabdity under ~ection ~51 or
8.5Z.
Section 8.~8 AppiJca~ion o[ subchap~er.

(a| A provision treating a
corporation’s indemnification o[ or
advance for expenses to director~ tha( ia
contained in its articles of incorpora’tion.
bylaws, a resolution of its shareholders
or board of directors, or in a contract or
otherwise, is valid only il and to the
extent the provision is cortsistent with
this eubchapter. If articles of
incorporation limit indemnifica~lon or
advance for expenses, indemni~cation
and advance for expenses are valid only
to the extent consistent with the articles.

{b} This subchapter doe~ not limit a
corporation’s power,today or reimburse
expenses incurred by a director ~n
connection with his appearance as a
witness in a proceeding at a ~me when
he has not been made a named
defendant or respondent to, t,he
proceeding.

[FIR Doc. ~ Filed :I-18-~8; S:45 am]
~ COOE

12 CFR Parts 790 and 791

De$criptton of Offlce, Disclosure of
Official Records, Availability of
Information, Promulgation of
Regulations; Rules of Board Procedure

AG£NCY: National Credit Union
Administration (NCUA}.
A~rtow: Proposed amendments,

SUMMARY: "~’te NCUA Board proposes to
amend Part 791 of its Rules to (I}
streamline and clarify Board procedure.
and {2} set forth updated provisions
concerning the issuance o[ NCUA
regulations. Concurrently. it ~s proposed
that t 790.10 of NCUA’s Rules and a
related Appendix be repealed. Section
7~0.I0 and the Appendix contain



NATIONAL CREDIT UNION ADMINL~FKATION
W~hin~m~ D.C 20458

Januam] 7, 1988

John J. Bishar, Jr., Esq.
Cullen and Dykman
1010 Franklin Avenue
Garden City, NY 11530-0755

RE: Bethpage Federal Credit Unlon/Preemption of New
York State Banking Law Section 590 and Rules
Promulgated Thereunder (Your June 22, 1987, Letter)

Dear Mr. Bishar:

In light of Executive Order 12612 [52 Fed. Reg. 41685 (-October
30, 1987)], we must decline to render the opir~ion you have asked
for until a Federal credit union (FCU) has been refused relief
under New York State law.

Sections I and 2 of Executive Order 12612 require NCUA to
accommodate state interests to the maxim~ extent possible
its :

~" regulations, legislative comments or proposed
legislation, and other policy statements or
actions that have substantial direct effects
on the States, on the relationship between
the national government and the States, or on
the distribution of power and
responsibilities among the various levels of
government.

in

NCUA’s declaring Section 590 of the New York Banking Law and
regulations promulgated thereunder preempted to the extent they
purport to govern FCU’s would, in our view, be an "action" having
a "direct effect" on New York State.

Subdivision 6 of New York Bankin8 Law Section 590 gives Federal
credit unions a possible escape valve without requiring NCUA
action :

The [New York State] banking board is hereby
authorized and empowered, consistent with the
declaration of policy set forth in this
article, to exempt by rule or regulation from
any or all of the provisions of this article
any or all exempt organizations [including
Federal credit unions] with respect to credit



i~prove~enC 1o~nl,                                                      ~., ~,

We therefore abstain from rendering an opinion on the extent
Federal credit union law Dree~pc$ Seetlol~ 590 ~nl:li al~ F(~U has
been denied relief under subdlvi$£on 6 of thal: seetlot~.

TPM : wpm


