NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456 '

April 21, 1988

Ofhce of General Counsel

Darin W. Snyder
1311 E. Madison Park, #3
Chicago, IL 60615

Re: Executive Order 12612
{Your March 28, 1988, Letter)

Dear Mr. Snydér: ‘ ' -

You have asked for information about the implementation of
Executive Order 12612 in the National Credit Union Administration
("NCUA") and the duties of the implementing official for the
agency. Mr. Robert M. Fenner, general counsel for the NCUA, is
the designated implementation official. His duties include
providing legal counsel to the NCUA’s Chairman and staff,

Attached are copies of correspondence in vwhich the issues
underlying Executive Order 12612 are discussed. If you need any
additional information, please contact me at (202) 357-1030.

rel

o Ml Gl

TIMOT P. MCCOLLUNM
Assigtant General Counsel

Attachments
CEW: bhs
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TO: Office of Examination and Insurance
Regional Offices

FROM: Assistant General Counse1<:1izLL/4(;
Timothy P. McCollum : -

SUBJ: Federalism Review for Proposed Regulatory Changes Under
Executive Order 12612

DATE: March 30, 1988

Attached is a copy of "a"letter to NASCUS President John Hale in
which we agreed to set forth our evaluation of the effect a
proposed or final NCUA rule will have on state credit union
regulation. This is how we will be carrying our promise out.

For proposed regulatory changes, we are required to have a
section at the end of "Supplementary Information" headed
“Regulatory Procedures." After the statement on "Regulatory
Flexibility Act" and "Paperwork Reduction Act,"” please henceforth
include a-statement titled "Executive Order 12612." 1If a
proposedirule change will have an effect on FISCU's, state what
it is, the extent to which state credit union regulatory
interests have been considered and accommodated, and, if state
law must give way to the NCUA rule, why further accommodation is
not feasible. A similar analysis will be included if a proposal
would only affect FCU's, but would preempt an area previously
given over to state regulation.

If a proposal will have no effect on FISCU's or traditional
regulation by states of FCU's, state: "The [proposed][final]
rule does not affect state regulation of credit unions.”

For your convenience, we also have attached a copy of Executive
Order 12612.

Attachment
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VATIONAL CREDIT UNION ADMINISTRATION
Wishington, DC. 20456

GC/JT:sq
3600

March 14, 1988

Otfice ot General Counsel

Mr. John R. Hale

president .
yational Association of State Credit Union Supervisors
1600 Wilson Boulevard

Suite 905

Arlington, Virginia 22209

Re: NCUA Compliance With Executive Order 12612 on
Federalism (Your February 11, 1988, Letter)

&\%&
Dear (Mx— :

NCUA is,.in our view, fully complying with Executive Order 12612
("Federaliso"). Following the October 26, 1987 issuance of this
Order, NCUA reviewed the state preemption provisions contained in
NCUA's Rules and Regulations and determined they were in
compliance with the Executive Order.

Your idea that NCUA include a section in the preamble to its
regulations which specifically addresses the impact a regulation
will have on federally-insured state-chartered credit unions
(FISCU's) is a good one. We intend to include in the preamble to
each regulation a section describing the effect on FISCU's. 1If
we believe there is no effect, the section will state that fact
and explain our reasoning. 1f there is an effect, the section
will address the considerations set forth in Executive Order
19612. The content of the section will conform with the
requirements of Section 6 of the Executive Order regarding the
preparation of a Federalism Assessment.

In preparing opinions and drafting regulations, NCUA, as
mandated by the Executive Order, has been considering the effect
of its actions on state interests with the goal of minimizing
Federal preemption of state laws. In a recent opinion (copy
enclosed), the issue was whether NCUA's Rules and Regulations had
preempted a New York State banking law. In light of Executive
Order 12612, NCUA abstained from issuing an opinion until the
matter had been initially acted upon by the State of New York.



Mr . John R. Ha

varch 14, 1988
page Two

Also, the NCUA Board recently issued a proposed rule regarding
indemnification of Federal credit union officials and employees.
In accordance with Executive Order 12612, NCUA has not proposed
substantive indemnification provisions; it has proposed giving
Federal credit unions the choice of following the
indemnification provisions of the applicable state law or of the
Model Business Corporation Act. =

Sincerely,

.- R ‘_*\ J
N

ROBERT M. FENNER
General Counsel
JT:sg

‘ Enclosure
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apergtions to be carmint out
rancucrently.

(2} Sites subject to Nonding or
slippage are 10 be avowded as sites for
staockpiling. The soil map and
inteepretations for the propused
stockpiling site are to be used to
determine soils that may be subject to
flooding or slippage.

{3) Remove 4il woudy veyetation und
other matenals that may iaterfere with
placement or removal of stockpiled soid

{4) Stockpile the topsod separately
from other excavated soil and spail
materials.

{5} Stockpile the B and/or C borizons
or other approved substitute sod
materials in a location separate from il
other excavated soil and spaill materials.

{61 If stockpiled soil material will nnt
he used for reconstruction within 30
calendar days, protect the stockples
from erosion in accordance with 30 CFR
816.22 aor 817 .22.

$652.4 Soil reconstructon,

{u) Planning considerations. (1) Use of
a soil survey to determine chemica! and
physical properties of the soil that exist
prior to removal

(2) Consider the use of spedialized
earthmoving equipment and other
techniques that minimize soil
compaction and create a favorable
physical soil condition.

(3] Consider the use of chiseling.
ripping, ot equivalent treatment in the
upper part of the B han2on before
topsoil replacement:to reduce
compaction and to increase porosity.

{4} Consider alternatives for
reconsiruction that will result in a better
drained. less erodible. and more
productive soil than existed prior w
mining.

{5) Minimize compaction by
implementing reconstruction within
favorable soil moisture ranges.

{8) Consider monitoring and correcting
the density of lower layers while they
can still be reached with ripping or
chiseling equipment

{7) Consider adding lime to the
replaced B and/or C horizons to
establish or improve the natural pH
balance of the soil. Mixing by nipping or
chiseling could improve the quality of
the reconstructed scil if the natural pH
is 'ess than 8.2.

(b) Specifications. (1) Soil
reconstruction of the '‘opso:d. Band C
horizons must be completed to a
minimum depth of 48 inches or to the
depth of the original Cr (soft rock] or R
(bedrock) horizons if either was less
than 48 inches.

{2) In circumstances where the pre.
mining depth to the Cr or R horizons

= "wu inore thon « hchcs am! tha

quantities of stockpied topsanl. B
hutizons are insufficent to recons
the original elevation. graded spoil
matcrial may be used to achieve the pre.
mining elevation. The B and C horizon
material must be placed on such graded
spoil at a uniform thickness.

{3) Topsoil ot an approved subsitute
s0il material must be returned to the
mined srea and pleced on the Band C
horizons at a thicksess not less than
that of the pre-mined \opsailor o 8
mimimum of 8 inches, if the surlace
layer before mining was less than &
inches thick.

{4) The texture and reaclion {ptf) of
the major horizons of the reconstructed
s0il must be within the range of
characteristics of the pre-mined soil.

(5] Finai grading of the reconstiucted
soil must provide positive sutface
drainage and uniform slopes. The
average slope gradiefit must be within
the range of the pre-mined prime
farmland map units.

{8) Use the specifications found in
Section IV of the local SCS Field Office
Technical Guide for seeding, mulching,
and other erusion control measures after
replacement of the topsoil

{7) The porosity of the topsoil and B
and C horizons after reconstruction
must permit root penetration.

{8) Seeding, mulching, and other
erosion contro] measures must be
completed as soon as weather
conditions permit after replacement of
the topsoil.

{9) Before spreadimg wpsoil. the:
regraded areas must be scarified or
otherwise treated is order to eliminate
slippage surfaces and promote root
penetration.

(10) Earthmoving and grading
equipment traffic, which increases
compaction. reduced porosity, and
makes root penetration more difficult.
must be kept to a minimem.

{11} The reconstructed subsoil of
fragipan soils should meet the high
capability root-medium requirements of
State law if any.

(12} The topsoil, B horizon material.
and C horizcn material that are 20t used
for reconstruction concurrently with
mining or placed i stockpiles must be
spread within the permit boundaries in
accordance with 3 CFR 816.22 or 81722,
Galen S. Bridge,

Deputy Chief for Progrems.
{FR Doc. 88-3538 Filed 2-18-88: 8:45 amn|
BILLING COOE 3410-16-8
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NCUA Rules and Regulatie
propased changes clarify mhlnq« hls
on compensation of officials
provide authority and guldelines for
indemnification of officials and
employecs.
0ATE Commenis must be received on or
hzfore May 19, 1988,
ADDAESS: Natianal Credit Union
Administration, 1778 G Street NW..
Washingtoa, DC 20458,
FOR FURTHER INFORMATION CONTACE
Robert Fenner, General Counsel, Allen
Meltzer, Assistant Genesal Coansel. &t
Julie Tamuleviz, Staff . Office
of General Counsel, at the sbave
address, or telephone (202) 352-1030
SUPPLEMENTARY INFOARIATION: In
accordance with its policy to review
existing regulations every three years,
the NCUA Board has reviewed l 701.33
of the NCUA Rules and Regulations,
“Compensation of Officlals.” and is
proposing several amendments.
Comments are requested on the
proposed ameadments.

Prior to 1982, section 112 of the FCU
Act. 12 U.S.C. 17614, provided that, with

the exception of the treasurer, no board
officer of an FC!J could be compensated
as such. In 1982, Congress amended the
Act to allow FCU's to determine. and
specify in their bylaws, which board
officer (director) would be compensated.
Section 701.33(a) of the NCUA Ru!u and
Regulations currently provides that the
treasurer is the only PCU official who
may be compensated. The NCUA Board
is proposing that § 701.33(a) be amended
1o conform to section 112 of the FCU
Act. and that this section be
redesignated as § 701.33(b)(1}.

Section 113(c) of the FCU Act, 12
U.S.C. 1761(c), and § 701.33 (a) and (b] of
the NCUA Rules and Regulations
currently state that no member of the
board of directors or of any other
conmittee can, as such, be
compensated, uxcept that reasonable
heaith, accident, and similar insurance
protection, and the reimbursenrent of
reasonable expenses incurred fn the
execution of the duties of the position,
would not be considered compensation.
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" The question has arpeatedly ansen
whether it 1y permisaible under section
111{c) for an FCU to reimburse officiala
fur pay or leave (eg. annual leave.
leave withaut pay} lost while attending
4+ meeting of the Saard of directors. or of
the supervisory ur credit commitlens,
The NCU A Board requests comment on
whether, under certain circumstances.
the rermbursement of officials for lnst
pay or leave should be permitted.

Scrvices perfurmed by officials are
prerequisite to the success of FCU's. An
official's ability to serve, however, may
be limited or discouraged by the
Jttendant loss of pay or leave. To
encourdge voluntary service and fatr
treatment of oificials, therefore. the
Board praposes to amend § 701.33(5).

Proposed § T01.33(b)(2)(i) clanfies that
where an officiul is required to use lrave
time ‘0 attend meetings of the board of
directors. ar of *he supervisory or credit
committees. or will not be paid by the
afficials's emplover while attending
such meetings. retmbursement for pay
and leave actually lost in proper. Where
the emplnyer permits an official to
attend such meetings without the loss of
pay or leave. or where the official is
self-employed or cannot establish actual
loss. reimbursement is not proper.

Further. the proposed amendment would /
not permit reimbursement for lost pay or |

leave incurred while attending credit
union conferences or similar avents.
(Payment or reimbursement of
reasonable and proper costs of
attending such events is. of course.
permissible.)

The Board also propuses regulstory
quidance on indemnification of oificiais
and employees. As in the case of
reimbursement for lost pay and Joave.
the NCUA Board believes that
indemnification ind the purchase of
insurance io provide for indemnfication
can he.p ancourage voluntary service.

An FCU has the authorily pursuant to
section 107(2} of the FCU ActL 12US.C.
1757(2) (the authority to sue and be
sued). and section 107(16) (the incidental
powers clause) to indemnily its oificials
and employees. NCUA has in the past
interpreted these provisions as
authorizing an FCU to provide for
indemnification of its officials and
employees under limited circums!ances.
However. the neither section 107 aor
any uther prov:sion of law or reguiaton
prov:des speafic guidance on the
circuntstances under which
indermnification may be allowed.
Propused § 701.33(c} is designed to
provide that guidance.

The Board believes that pernutting
indemnification in accordance with
state corporate law would be proper
\ under traditional federalism principles,

|

i
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4 ot lorth in Exocutlve Order 12612 (82
+R 41438 (October 30, 1987)), which
teflects 4 policy of minimum Federal
regulatory preemption of state laws. The
Board has further taken into account
that state corporate law is readily
ircessible to FCU's and their counsel,
«nd that the ability to follow state law
yndelines shouid lessen the cost for
FCU's choosing 10 implement
indemnification provisions.

Aithough a divaersity of law exists
regarding indemniflcation among the
states, NCUA's review has not
uncovered anything which would be
nconsistent with the powers and
responsibilities of FCU's. State law and
the Model Business Corporation Act
would not allow indemnification for
rechless, wanton. dishonest, or
fraudulent conducl. or actions taken in
bad faith. Only an FCU and its legal
counsel can determine whether an FCU

+ i included within the parameters of a
| state statute, but the Board wishes to

raution that the courts, not the Board.
would be the final arbiter as to the
validity of an indemnification provision
under state law.

The proposal would give FCU's the
additional option of using the standards
set forth in the Model Business
Corporation Act. both because the Act
provides an extremely clear and
rompelling set of standards and because
many state statutes, at least on their
face. do not apply directly to FCU's. An
siternative would be for NCUA to
establish its own regulatory standards.
That action does not appear to be either
necessary or advisable, in view of the
Nlexibility afforded by the Model Act
and the various state laws. For
cunvenience of commenters, the
relevant portions of the Model Business
Corporation Act are set forth as an
Appendix to this proposal. {The
Appendix is not intended as a part of
the proposal.)

FCU's would be able to elect to have
no indemnification or to follow either
the Model Act or the relevant state law.
The election must be contained in an
FCU charter or bylaw amendment, or in
a contract or board resolution. Failure to
make an election will be consider=d a
determination by the FCU not to provide
indemnification.

The proposal would specifically
»xclude indemnification of officials and
employees for expenses. penalties or
ather payments incurred in an
administrative proceeding brought by
the National Credit Union
Administration unless the official
substantially prevails on the merits. To
allow indemnification under such
circumstances would lessen the

Juterrent effect of administrative
Aclions.

Section 701.23{c){2) would make clear
thut. while an FCU may chooss to follow

the indemnification provisions of either

state lsw or the Model Business
Corporation Act. NCUA's procedural
requirements regarding charter or bylaw
amendments would stif! apply. Thus. a
particular state statute providing for
indemnification anly through a charter
amendment voted by the members
would be inconsistent with NCUA .
procedures, which provides only for a
vote of members to recommend 2
charter amendment to the NCUA Board
{or approval. This should not be an
impediment o indemnification since the
proposal would allow FCU's to follow
the provisions of the Mode! Business
Corporation Act. and FCU"s choosing to
follow state law in states which do not
require specific procedures may choose
lo provide indemnification by means of
an employment contract or board
resolutjon. neither of which require
NCUA approval.

Section 701.33{c)3) clarifies that
FCU's are free to purchase insurance,
such as directors and officers Hability
insurance, that protects officials and
employees against lability asserted
against them and arising out of the
performance of their official duties.
Credit unions customarily have
purchased this insurance as 3 method of
providing indemnification.

Finally, the proposal would add a new
§ 701.33(a). defining the term “official™
for purposes of § 701.33 as a current or
former member of the board of directors.
credit committee or supervisory
committee. The definition would clarify
which individuals an FCU may
indemnify. The inclusion of former FCU
officials would allow an FCU 1o
continue indemnification of an
individual who is a0 longer an official
but is sued for activities relating to
official FCU duties performed as an
official. Similarly, the proposal would
permit indemnification of former
employees.

Consistent with its statutory and
regulatory responsibilities, NCUA
monitor indemnification provisions both
for consistency with the indemnification
standards chosen and for the safety and
soundness implications for the
institution. Also il is emphasized that
the power of an FCU's board to provide
for indemnification implies the
responsibility to determine whether,
under the particular circumstances.
indemnification is appropriate.

. -
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Regulstory Procedures
Regulatory Flexibility Act

The NCUA Board has delermined and
certifies that the proposed amendments
will not have a significant economic
impact on a substantial naumber of small
credit unions because the changes are
directed at clarification and reduction of
regulatory confusion and interpretive
burdens. rather than creation of new
regulatory restrictions. Therefore, &
regulatory flexibility analysis is not
required.

Paperwork Reduction Act

The proposed amendments do not
contain any collection of information
requirements.

List of Subjects in 12 CFR Part 701

Credit unions. Compensation of
officials. {[demnification.

By the National Credit Union
Administration Board on February 10, 1988
Becky Baker, ’

Secretary, NCUA Board.

Accordingly, NCUA proposes to
amend 12 CFR Part 701 as follows:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

1. The authority citation for Part 701 is
revised to read as follows:

Authority: 12 U.S.C. 1755, 12 U.S.C. 1756, 12
US.C.1757. 12 US. G v%9. 12 US.C. 1761, 12
U.S.C.1761a. 12 US.C. 1761b, 12 U.S.C. 1788,
12 U.S.C. 1767, 12 U.S.C. 1782. 12 U.S.C. 1784,
12U.8.C. 1787. 12 US.C. 1789, and 12 U.S.C.
1798.

2. It is proposed that § 701.33 be
revised to read as follows:

§ 701.33 Compensation of officials;
indemnification of officiais and empioyees.

{a} Cfficial. An “official” is a person
who is or was a member of the board of
directors, credit committee or
supervisory committee.

(b) Compensation. (1) Only one board
officer may be compensated as an
officer of the board. The bylaws must
specify the officer to be compensated. as
well as the specific duties of each of the
board officers. No other official may
receive compensation for performing the
duties or responsibilities of the board or
committee position to which the person
has been elected or appointed.

(2) For purposes of this section, the
term “compensation” specifically
excludes:

(i) Payment (by reimbursement to an
official or direct credit union payment)
for reasonable and proper costs,
including pay or leave actually lost due
to attendance at meetings of the board

¢l pe

credit commities. incurred
in carrying out the responsid
position to which that person
elected or sppointed: o

(if) Provision of ressonable health,
sccident and related types of persons]
insurance protection, supplied for
officials at the expense of the credit -
union: Provided, That such insurance
protection must exclude lifs insurance:
must be limited to areas of risk,
including accidental death and
dismembermeant, to which the official is
exposed by reascs of ca out the
duties or responsibilities of the official's
credit union position; must cease
immediately upon the insured person's
leaving office. without providing
tesidual benefits other than from
pending claims, if any: and

(iii) Indemnification and related
insurance consistent with paragraph (c)
of this Section. _

{c} Indemnification. (1) A Federal

-credit urtion nay indemnify its officials

and current and former employees for
expenses reasonably incurred in -
cgnnection with judicial or hich
administrative proceedings to whi
they are or may become parties by
reason of the performance of their
official duties.

{2} Indemnification shall be consistent
either with the general standards of
corporate law in the state in which the
principal or home office of the credit
union is located, or with the relevant
provisions of the Model Business
Corporation Act. but may in no event
permit indemnification for expenses,
penalties, or other payments incurred in
an administrative proceeding brought by
the National Credit Union
Administration, unless the official or
employee substantially prevails on the
merits. A Federal credit union that
elects to provide indemnification shall
specify whether it will follow the Model
Business Corporation Act or the
relevant state law. Pailure to elect to
previde indemnification will be
considered a decision not to provide it.
Indemnification and the method of
indemnification may be provided for by
charter or bylaw amendment. contract
or board resolution, consistent with
procedural requirements of applicable
state law or the Model Business
Corporation Act. A charter or bylaw
amendment must be approved by the
National Credit Union Administration.

{3) A Federal credit union may
purchase and maintain insurance on
behalf of its officials and employees
against any liability asserted against
them and expenses incurred by them in
their official capacities and arising out
of the performance of their offici

Section 830 $
In this subch ,

a corporation in 8 e or other
transaction in which the predecessor’s
existence'ceased upon consummation of
the transaction. :

(2) “Director” means an individual
who is or was & director of & corporation
or an individual who, while a director of
a corporation, is or was serving at the
corporation’s request as a direcior,
officer, ‘pam trustee, employee, or
agent o MWMW or domestic
corpora joint venturs,
trust, employes benefit plan, or other
be semving 1 emplones bomaia o

se an employes t at
g:e corponﬁ:’:::msi if his &'s:. to

e corpora impose duties ca or
otherwise involve services by, him 4o
the plan o to ts in or
beneficiaries of the plan. “Director”
includes, unless the context requires

otherwise, the estate or personal
representative of s directoe.

(3) “Expenses” include counsel fees.

{4) “Liability” means the obligation to
pay a judgment, settlement, penalty, fine
(including an excise tax assessed with
respect to an employee benefit plan), or
reasonable expenses incurred with
respect ‘o a proceeding.

(5) “Official capacity™ means: (i)
When used with respect to a director,
the office of director in a corporation:
and (ii) when used with respect to an
individual other than a directoe, as
contemplated in section 8.58, the office
it: a coql)onﬂm held by the omech ﬁou:ip

e employment or agency re
undertaken by the employee or agent on
behalf of the corporation. “Official
capacity” does not include service for
any other foreign or domestic
corporation or any partnership. joint
venture, trust, employee benefit plan, or
other enterprise.

(8} “Party” includes an individual who
was. is. or is threatened to be made a
named defendant or respondent in &
proceeding.

(7} “Proceeding™ means any
threatened, pending or completed
action, suit, or proceeding, whether civil,
criminal, administrative, or
investigative, and whether formal or
informal,




b ot ot A .

s et >

b sk,

. Federal Register | Voi. 33, No. 33 / Fridey, February 10, 1988 | Proposed Rules

Section 8.51  Authurity to indemaify.

{4) Except as provided in subsection
{d). 4 corporation may indemmly an
individual. made a party to a proceeding
because he is or was a director. against
liabslity incurred in the proceeding if:

(1) He conducted himself in good
fasth; and

{2) tHle reasonably believed

(i) In the case of conduct in his official
capacity with the corporation, that his
conduct was in its best interests: and

{i1) In sll other cases. that his conduct
was at least not opposed to its best
interests: and

{3} In the case of any criminal
prnceeding, he had no reasonable cause
to believe his conduct was unlawful.

(b) A director's conduct with respect
to an employee benefit slan for a
purpose he reasonably believed to be in
the interests of the participants and
beneficiaries of the plan is conduct that
satifies the requirement of subsection
(a){2)(ii).

{c) The tesmination of a proceeding. by
judgment, order, settlement, conviction,
or upon a plea of nolo contendere or its
equivalent is not, of itself, determinative
that the director did not meet the
standard of conduct described in this
section.

(d) A corporation may not indemnify a
director under this section:

(1) In connection with a proceeding by
or in the right of the carporation in
which the director was adjudged liable
to the corporation; or.x*

{2} In connection with any other
proceeding charging improper personal
benefit to him. whether or not involving
action in his official capacity. in which
he was adjudged liable on the basis that
nersonal benefit was improperly
received by him.

(e) Indemnification permitted under
this section in connection with a
proceeding by or in the right of the
corporation is limited to reasonable
expenses incurred in connection with
the proceeding.

Secticn 832 Mandatory
‘ndemnification.

Unless limited by its articles of
incorporation. a corporation shail
indemnify a director who was wholly
successful. on the merits or otherwise, in
the defense of any proceeding to which
he was a party because he isor was a
director of the corporation against
reasonable expenses incurred by him in
connection with the proceeding.

Section 833 Advance for expenses.

(a) A corporation may pay for or
reimburse the reasonable expenses
incurred by a director who is a party to

a proceeding in advance of Nnal
disposition of the proceeding it

(1) The director furnishes the
corporation s written affirmation of his
good faith belief that he has met the
standard of conduct described in section
a.51

{2) The director fumishes the
corporation & written undertaking,
executed personally or on his behalf, to
repay the advance if it is ultimately
determined that he did not meet the
standard of conduct; and

{3) A determination is made that the
facts then known to those making the
determination would aot preclude
indemnification under this subchapter.

(b) The undertaking required by
subsection {a){2} must be an unlimited
general obligation of the director but
need not be secured and may be
accepted without reference to financial
ability 10 make repayment.

{c) Determinations and authorizations
of payments under this section shall be
made in the manner specified in section
8.55.

Section 8.5 Court-orcered
indemnification.

Unless a corporation’s articles of
incorporation provide otherwise, a
director of the corporstion who is a
party lo a proceeding may apply for
indemnification to the court conducting
the proceeding or to another court of
competent jurisdiction. On receipt of an
application. the court, after giving any
notice the court considers necessary,
may order indemnification if it
determines:

{1) The director is entitled to
mandatory indemnification under
section 8.32. in which case the court
shail also order the corporation to pay
the director's reasonable axpenses
incurred o obtain court-ordered
indemnification: or

(2) The director is fairly and .
reasonably entitled i indemnification in
view of all the relevant circumstances,
whether or not he met the standard of
conduct set forth in section 831 or was
adjudged liable as described in section
8.51(d), but if he was adjudged so liable
his indemnification is limited to
reasonable expenses incurred.

Section 835 Determination and
authorization of indemaification.

{a) A corporation may not indemnify a
director under section 8.51 unless
authorized in the specific case after a
determination has been made that
indemnification of the director is
permissible in the circumstances
because he has met the standard of
conduct set forth in section 8.51.

(b} The determination shall be made:

ﬁ

(1) By the board of directors by
:\la jority vota of “un quorum consisting of

rectors not at the time perties o the
proceeding :

(2} If & quorum cannot be obisined 1
under subdivision (1), by majority vote .
of a committee duly ted by the
board of directors (in which designatioa
directors who are parties may :
participate), consisting solely of two oe 1
more directors not at the Ume parties o
the proceeding

(3) By special legal counsed “

(i) Selected by the board of directors <
of its committes in the manner ;
prescribed in subdivision (1} or {2); or

{ii} f a quorum of the board of :
directors cannot be obtained under :
subdivision (1) and a committes cannot
be designated under subdivision (2),
selected by majority vots of the full
board of directors (in which selection
directors who are parties may
participate}): or

{4) By the shareholders, but shares
owned by or voted under the control of
directors who are at thé time parties to
the proceeding may not be voted on the
determination. )

{c) Authorization of indemnification ;
and evaluation as to reasonableness of
expenses shall be made In the same :
manner as the determination that
indemnification is permissible, except
that if the determination is made by
special legal counsel, authorization of
indemnification and evaluation as to
reasonableness of expenses shall be
made by those entitled under subsection
{b}(3) to select counsel

Section 8.38 Indemnification of
officers, employees, and agents.

Unless a corporation’s articles of
incorporation provide otherwise:

(1) An officer of the corporation who
is not a director is entitled to mandatory
indemnification under section 8.52, and
is entitled to apply for court-ordered
indemnification under section 8.54, in
each case to the same extent as a
director:

{2) The corporation may indemnify
and advance expenses under this
subchapter to an officer, employee, or
agent of the corporation who is not a
director 1o the same extentas to a
director; and

{3) A corporation may also indemnify
and advance expenses lo an officer,
employee, or agent who is not a director
1o the extent, consistent with public
policy. that may be provided by its
articles of incorportion, bylaws, general
or specific action of its board of
directors. or contract.
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A corporcation may purchase snd
mvintain insurance on behalf of an
mdividual who is or was a director,
olficer. employee. or agent of the
corporation, ar who, while s director,
officer, employes, or agent of the
corporation. is or was serving at the
request of the corporation as a director,
officer. partner, trustee, employee, ot
agent of another foreign or domestic
corporation, partnership, joint venture,
trust, employes benefit flan. o¢ other
enterprise, against llability asserted
against or incurred by him in that
capacity or arising from his status as a
director, officer, employee, or agent,
whether or not the corporation would
have power to indemnify him against
the same liability under section 8.51 or
8.52.

Section 8.58 Application of subchapter.

{a) A provision treating a
corporation’s indemnification of or
advance for expenses to directors that is
contained in its articles of incorporation,
bylaws. a resolution of its shareholders
or board of directors, or in a contract or
otherwise, is valid only if and to the
extent the provision is consistent with
this subchapter. If articles of
incorporation limit indemnification or
advance for expenses. indemnification
and advance for expenses are valid only
to the extent consistent with the articles.

{(b) This subchapter does not limit a
corporation’s power to'pay or reimburse
expenses incurred by a director in
connection with his appearance as a
witness in a proceeding at a time when
he has not been made a named
defendant or respondent to the
proceeding. ‘

{FR Doc. 88-3403 Filed 2-18-38; 8:45 am]|
PHLING CODE 7335-01-M

12 CFR Parts 790 and 791

Description of Office, Disclosurs of
Oftficlal Records, Availability of
information, Promulgation of
Regulations; Rules of Board Procedure

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed amendments.

sUMMARY: The NCUA Board proposes to
amend Part 791 of its Rules to (1)
streamline and clanfy Board procedure,
and (2) set forth updated provisions
concerning the issuance of NCUA
regulations. Concurrently, it is proposed
that § 790.10 of NCUA's Rules and a
related Appendix be repealed. Section
290.10 and the Appendix contain

EOUCIEL ROpewd | VUL By §V0. 3D | l“’. reoruary 19, 1088 Ih@ 'd a

 regulations.

oATE: Comments must be
before May 19.1088.
ADORESS: Send comments to Beck:
Baker, Secretary, National Credit Un
Administration Board, 1778 G Street
NW, Washington, DC2048.
z:kmg::tn WMWM

y Baker, Secretary, A Board,
regarding Rules of Board Procedure, or
Julie Tamuleviz, Stalf Attorney,
regarding the of NCUA Rules
and Regulations, st e above address o
telephone (202) 357-1100 Baker) or
(202} 357-1030 (Ms. T )
SUPPLEMENTARY INFORMATION: Section
790.10 of NCUA Rules and regulations
sets forth NCUA's procedures for issuing
regulations. The NCUA Board believes
that the substance of this section would
be more appropriately located in Part
791 covering “Rules of Board
Procedure.” In addition, § 790.10 is
outdated and unglear. The Board is
thefefore proposing to delete § 790.10
and to add a new § 791.5 that will

‘address this subject. The title of part 790

and its Scope sectioa {§ 790.1) would be
revised to reflect the proposed deletion
of § 790.10, and the Scope section has
been rewritten in plain words.

The Board also proposes to delete
Appendix A to Part 790 entitled “Final
Report In Response % Executive Order
No. 12044: Improving Government
Regulations.” The Appendix has been
superseded by NCUA Policy Statement
87-2. which contains current procedures
for developing and reviewing
regulations.

Under the proposed amendments,
current Part 791 is divided into two
subparts. Subpart A contains Rules of
Board Procadure. Subpart B sets forth
procedural requirements for issuing
regulations.

Rules of Board Procedure

Section 102{d) of the Federa! Credit
Union Act, 12 US.C. 1752a(d), grants the
NCUA Board the discretion to adopt
such rules as it sees fit for the
transaction of its business. Proposed
Rules of Board Procedure were adopted
at the first NCUA Board Meeting in
September 1979. A final rule was
adopted in March 1980 The purpose of
these proposed amendments is to update
and streamline the Rules of Board
Procedure, based oa the experience of
the past seven years, current and
changing needs, and the desire to
provide flexibility for dl% goard in
carrying out its responsibilities.

g?;tign 791.2 (“Number of Votes
Required for Board Action™), would be
amended by inserting the word “any”

Meetings, has been sdded 1o
§ 791.4(a)1).

Proposed § 791.4(b] (“Notation
Voting™) would amend the definition of
notation voting contained in current
§ 791.4(a) to provide that notation voting
is the circulation of written memoranda
and voting sheets to the offics of each

Board member. The present requirement
that each Board member mast

personally receive the written .
memoranda and voting sheet is difficult
to accomplish in the case of out-of-town
or out-of-reach Board members.

For clarification purposes, proposed -
§ 791.4(b)(2) would revise current

§ 791.4(a){2} to provide for the uss of a
Notation Vote Sheet o record actions
taken by nolation vote. The first
sentence of the current section, which
provides for an “spproval with
suggested administrative changes™
option on the notation vote sheet, has
been deleted as unnecessary. -

It is proposed that current
§ 791.4{a)(3)(ii) be deleted. The history
of Board operations has shown that the
failure of any Board member to respond
to a notation vote within the
time frame is not a good indication the
member wants the matter considered at
a Board meeting. has been
that the Board bas been cun
travel or otherwise unavailable. With
the deletion of current § 791.4{a)(3)(l),
current § 791.4{a){3){I) would become
§ 791.4(b)(3). The title of
$ 791.4(b}){3) would become *Veto of
Notation Voting.”

History has shown that the business
to come before the Board can be
acco‘r)n;lylished. \vilg'f:w exceptions, at a
monthly meeting. Past experience bears
out that the scheduling of Board
meetings on a day certain is not a
feasible plan. The Board
§ 791.5 ("Scheduling of Board
Meetings™), which requires that
meetings be held each Thursday, be
amended to g:ovidc that regular
meetings be held monthly.

that
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January 7, 1988 5320 ‘

Office of General Counsel

John J. Bishar, Jr., Esq.

Cullen and Dykman )
1010 Franklin Avenue

Garden City, NY 11530-0755

RE: Bethpage Federal Credit Union/Preemption of New
York State Banking Law Section 590 and Rules
Promulgated Thereunder (Your June 22, 1987, letter)

Dear Mr. Bishar:

In light of Executive Order 12612 [52 Fed. Reg. 41685 (October
30, 1987)], we must decline to render the opinion you have asked

for until a Federal credit union (FCU) has been refused relief
under New York State law.

Sections 1 and 2 of Executive Order 12612 require NCUA to

accommodate state interests to the maximum extent possible in
its:

LAY

regulations, legislative comments or proposed |
legislation, and other policy statements or |
actions that have substantial direct effects

on the States, on the relationship between

the national govermment and the States, or on

the distribution of power and

responsibilities among the various levels of
govermment.

X
X

NCUA's declaring Section 590 of the New York Banking Law and
regulations promulgated thereunder preempted to the extent they
purport to govern FCU's would, in our view, be an "action"” having
a "direct effect" on New York State.

Subdivision 6 of New York Banking Law Section 590 gives Federal
credit unions a possible escape valve without requiring NCUA
action:

The [New York State] banking board is hereby

authorized and empowered, consistent with the

declaration of policy set forth in this

article, to exempt by rule or regulation from

any or all of the provisions of this article

any or all exempt organizations [including

Federal credit unions] with respect to credit



line mortgages, installment 1

osns and home
improvement loans. L e

We therefore abstain from rendering an opinion on the extent
Federal credit union law preempts Section 590 until an FCU has
been denied relief under subdivision 6 of that section.

Sin ely, S |
)
Timothy ollum
Assistant™General Counsel

TPM:wpm

M.



