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NATIONAL CREDIT UNION ADMINISTRATION j 6L/D
“Washingron, D.C. 20456

July 18, 1988

Office of General Counsel

Grant Lovallo

AVP of Business Development
DM Federal Credit Union
P.0. Box 15115

Tucson, Arizona 85708

RE: Use of the Term "Check" when Referencing Share
Drafr Accounts (Your June 15, 1988, Letter)

Dear Mr. Lovallo:

You have asked whether it is mandatory for a Federal credit
union (FCU) to use the word "draft" when describing a share
draft program. Enclosed please find a letter which answers
in detail the question you present. In short, the NCUA Rules
and Regulations neither prohibit nor condone the use of the
term "check"” in describing share drafts.

Sipce

SRl

TIMOTHY P. McCOLLUM .
Assistant General Counsel
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Mareh 30, 1983

Bruce 0. Jolly, Jr., Esq.

Credit Union hational Association, Inc.
1730 Rhode Isiand Avenue, N.V.
washington, D.C. 20036

Dear Aruce:

Thas respords to your letter of March 9, 1383, Tequesting
that NCUA reconsider 1ts position that Federsl credit unicas may
sdvertise share arafts as "checks™ only if the terms "share draft™
1s advertised with equal proainence. You suggest that common .
usage has caused "check" and "share draft"™ to become wirtuslly -.. -
synoacmous and that member confusioa would be lessened if the o

" requiresent that the term "share draft” be included in

sdvertising were dropped.

As you know, the NCUA position referenc.c sbove was dased oa
an interpretation of NCUA's share draft regu.ations as they stood
prior to the NCUA Board's deregulation of tr.t ares in April of
1982. The preseat regulstions are more genc.al in naturs as they
affect advertising and aisclosures, requirin; oaly that terms and
conditions bde accurately represented. Given the functional
similarities, from the consumer's standpoint, oetween share
drafts and checks, referring to a share draft as a "check” in
advertising ana other communications with members does not in By
opinion constitute inaccurate representation within the seaning
of the present regulations. Theretore, it 1s Ry view that the
present regulations neither prohibit the use of the ters "caeck"
nor require tae appearsace of "share araft" with equal
promisencs.

-1 would note, however,that there clearly remain legal
distinctions between drafts sad checks that can have relevance
for credit unions. As you know, by defimition in Section 3-104
of the Uniferm Commercial Code, adopted by most of the 50 states,
8 check is a draft that is “drawa on & bank”™ and “payable on
demand”. A share drutt is neither. Although s share draft may
06 treated ss a check tor certain purposes sucn as Federal. -
Reserve collection regulations, it is not technicaliy s check
vithia the meaning of most states' laws estadlishing such
astters as rules of transfer and collectiom and rights and
liabilities of parties.
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5 ’. As an ezamp.e of howv tae Jistinction mignht de re.svant toO

1t unions, consider the case ot Florids Bar v. A.lstate

?;::rlnco Co.. 391 So. 2nd 238 (Fla. Dist. Ct. App. 1v807,
Tehesring denied (Jan. 7, 1981), 30 U.C.C. Rep. 1054. In that
case, the imsurance cospsay, just like many credit unions, used
“payable through* drafts. The draft was paid by the payabdle

| througa bank but it was subsequestly leurned that the payec's

| endorsement had been forged. The insurance company was sued by

| the payes who won the case. The Bessage of this case is that

| once the insurance coapany used payadle through drafts instead of
checks where no interveaing entity cam pay the demand, it opened
itself up to liability in 2orgory cases. This is oot to say that
sll credit unions use payadle through drafts or that the case
result would have been different depeadiag upon the name given to
the instrument. It is simply mesnt to illustrate that checks are
not drafts, that the differeaces could have consequences for
credit unions ana that any mesber confusiom that say exist (aad,
1 aight add, we have not received aay complaints sbout this type
of confusioa) may be cutweighed by aaverse consequences fer the |
credit union jtself.

with all this ssid, it is nonetheless again my opinioa that
NCUA's rules no longer either prohaidit the use:of the term
ncheck” or trequire the sppesrance of the term “"share draft™ with
equsl promisence in advertising or elsewhere in describiag the
sccount to the crecit union's members. OQur regulations neither
‘. prohibit nor condons the use of the term "c. :ck" ia describing
sbare drafts, and that is a decision to de ..ce Dy individual
‘ Federal credit unions in light of all the rc.evant facts.

Sincersely,

is/

WENDELL A. SBBASTIAN
General Counsel

cc: All Regional Directors
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