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NATIONAL CREDIT UNITON ADMINISTRATION 1/\ \;‘ _‘ -~
Washingron, D.C. 20456

August 4, 1988

Ofthice of Gencral Counsel

Mr . Thomas A. Troutner

President

Professional Federal Credit Union
1710 St. Joe River Drive

Fort Wayne, IN 46896-5466

RE: Automobile Leasing Program (Your May 10, 1988,
Letter)

Dear Mr. Troutner:

You have requested a review of Professional Federal Credit
Union's ("FCU's") auto leasing program for compliance with
NCUA regulations. In our view, your leasing program complies
with Interpretive Ruling and Policy Statement ("IRPS") 83-3.

BACKGROUND

FCU's program is structured as follows:

a. An automobile is acquired by Automotive
Financial Services (AFS) of Denver, Colorado.

b. AFS completes a lease agreement between AFS
and an FCU member on an FCU-approved leasing
application.

c. AFS assigns the lease to FCU.

d. The auto is titled to FCU.

e. The auto is registered to the lessee/member.
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f. The lessee/member furnishes insurance coverage
at an amount set by FCU in the lease contract.

g. FCU obtains contingent and excess

liability insurance and contingent collision and
comprehensive insurance and residual value
insurance. The residual value insurance covers
the market risk that the estimated value of the
vehicle at lease maturity meets actual value at
lease maturity. ‘

IRPS 83-3

IRPS 83-3 sets forth the requirements for FCU's to engage in
leasing personal property to their members., In general, an
FCU "may not assume burdens or subject itself to risks
greater than those ordinarily incident to-a secured loan.”
[48 Fed. Reg. 52568 (November 21, 1983).]

IRPS 83-3 provides that an FCU may engage in leasing personal
property to its members, provided the lease is:

1. direct or indirect - in a direct lease, the FCU
purchases the property and leases it
. to a member. 1In an indirect lease, the FCU .
purchases a lease and leased property after the
member has executed the lease with the vendor;

2. open-end or closed-end - in an open-end lease,
the lessee member is responsible for any
difference between the relied-upon residual
value of the property and its actual value at
lease-end; in a closed-end lease, this risk is
placed on the FCU;

3. net lease - where all the burdens of
ownership, maintenance, repair, licensing, and
insurance rest with the lessee;

4. full pay-out - which requires the lessor FCU
to recoup the entire investment in the leased
property plus the cost of the financing over
the term of the lease. For full pay-out
calculations, an FCU is permitted to assume the
leased property will have a residual value of
up to 25% of the original cost. FCU's may
enter into full pay-out leases which assume a
higher estimated residual value, provided the
residual value over 25% is insured;
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5. no usury ceiling applies; and

6. the FCU carries contingent liability.
insurance with an endorsement for leasing.

From the information you submitted, it seems the FCU program
markets indirect, closed-end, net, full pay-out leases with
residual value insurance. The FCU also carries contingent
liability coverage. The program therefore appears to meet
the requirements of IRPS 83-3.

Assistant General Counsel

RD:sg
Enclosure
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February 10, 1988

garl D. Tanner, Bsq.
Tanner, Bowven & Tanner
1928 State Street

salt rLake City, 0T 84111

.
..

(o

Re: Czedit‘Union Lease Financing (Your oOct. 23, 1987
Letter) '

Dear Mr. Tanner:

rhe issue you present is as follovs: Can a motor vehicle leasing
program meet the requirements of interpretive Ruling and Policy
Statement ("IRPS®) 83-3 (*Pederal Credit Union ("PCU®) Leasing of
personal Property to Members®] (48 Ped. Reg, 52568 November 21,
1983)] if: (a) the leasing company assigns the lease to the PCU;
(b) the leasing company holds title to the vehicle;. (c¢) the PCU ‘
is named as the sole lienholder on the vehicle's certificate of
title; and (4) the FCU is given an unconditional and irrevocable
power of attorney to assigm at will title to itself or to any
other person as it may choose? 1n our view, such a leasing
program meets the requirements of IRPS 83-3, even though the PCU

may not hold legal title to the leased property during the lease
tern.

IRPS 83-3 sets forth the requizements that enable FCO's to engage
in leasing of personal property to their members. 1Ia general, an
FCU "may not assume burdens ot subject itself to risks greater

than those ordinarily incideat to a secured loan.® (48 Ped. Reg.

52568 (November 21, 1983)] More specifically, IRPS 83-3 provides
that an PCU may: .

engage in leasing of personal property to
their members ... [vhen the leases are]
either direct or indirect and either open end
or closed end. The leases pust be net, full
payout leases with a saximum limit of 25
percent residual value to be relied upon for
the full payout requirement. Any reliance
beyond the 25 percent is permissible it
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guaranteed.... Pederal credit unioans
engaging in leasing must maintain a

contingent 1iability insurance policy with an
endorsement for leasing. '

In adopilng IRPS 83-3, the NCUA Board further descrided the
"indirect or direct lease" requirement:

In indirect leaging, the PCU purchases the
lease and the Ydased property after the lease
has been executed betveen a vendor and an PCQ
member. In direct leasing, the PCU will
become the owner of personal property at the
request of the lessee member who wishes to
lease it from the PCU., The PCU will purchase
the property from a vendor and then lease it
to the member.,

You have pointed out several problems which may practically
disable an PCU from engaging in leasing programs {f the "direct
or indirect lease" provision requires the PCU to become legal
titleholder to the property to be leased: 1In many states,
entities engaging regularly in the acquisition and sale or lease
of motor vehicles must be licensed as motor vehicle dealers; and
in many states, motor vehicle dealers must post bonds and comply
with various other state regulatory requirements, TtThese
requirements certainly would constitute a significant barrier to
FCU's participating in leasing programs in those states.

You suggest that a solution to this problem is to have the
leasing company: (a) retain legal ownership of the leased
vehicles; (b) assign all of its rights in the lease to the FcCU
(the PCU will receive the lease payments and determine {f the
lease is in default); (c) name the PCU as the sole lienholder on
the vehicles; and (d) give the PCU an unconditional and
irrevocable power of attorney to at will assign bitle to itself
or to any other person it may choose, Bxcept for the fact that
the FCO will not be the legal titleholder to the leased vehicles,
all other requirements of IRPS 83-3 will be met.

We are persuaded that IRPS 83-3 does not require an FCU to
acquire legal title to the leased property. 1In our view, the
program you described will not subject the FCU to tisks greater
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than those involved in a secured loan, and gives the ICy a
sufficient equitable interest ia the leased vehicles to satisty
the "ownership® requirement of IRPS $3-3.

8incprely n
' [leL
% L2
k0 TIMO P. MCCOLLOM

Assistant General Counsel

HMU :bms

cc: Pred Haden, Esq.
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Michael Riley

FROM: Assistant General Couns

|
TO: Director, Examination and Insurance
Timothy P. McCollum

SUBJECT:‘ Proper Accounting Treatme 6 or Auto Leases

-
N

€]

DATE: August 4, 198¢

Attached is a letter this Office received from BMI FCU and our
response to the letter. The letter raises both legal and ac-
counting issues. We have addressed the legal issues. Please re-
spond directly to the FCU regarding the accounting issues. Con-
tact Julie Tamuleviz if you have any questions.

l
/
4



- A T June 20, 1938
» Credit
Union - Timothy P. McCollum

Assistant General Counsel

IhZ <ING AVEN E National Credit Union Administration
T2 INBUS Sl Ao
504 124-TT87 ‘ Dear Mr, MCCO]]Um,
'l‘efééquffdr,k _ 8MI Federal Credit Union is anticipating a program of

s T e, Tas

autc leasing, and in so doing we are in need of some
direction from NCUA in what is permissable and what re-
strictions are imposed.

We are currently looking at two élternatives:

(1) An outside leasing company, Security Excel Corp.,
will procur the vehicle with credit union funds
and title the vehicle in the credit union name.

Accounting software and processing will be per-
formed by Security Excel Corp.

Question: Must this be in accordance with
Section 6090.4 of the Accounting Manual?
What FASBs are involved?

Contingent liability insurance covering BMI FCU
will be purchased through Security Excel Corp.

Disposal of the returned lease vehicle will be
under direction of the credit union, with re-
sidual value being guaranteed by a third party
insurance carrier,

Question: What Federal Regulation will govern
this activity and what restrictions, if any,
apply to aggregate outstanding balances?

(2) An outside leasing company, Stone Leasing Co.,
will procur the vehicles with c¢redit union funds,
title the vehicles in the name of Stone Leasing
Co., and assign the leases to the credit union,

Accounting software and processing will be per-
formed by BMI FCU.

Question: Must this be in accordance with
Section 6090.4 of the Accounting Manual?
What FASBs are involved?




(2)

Contingent liability insurance covering the
credit union will be purchased by BMI FCU through
independent insurance carrier.

Disposal of the returned lease vehicle will be
under direction of Stone iLeasing Co. with residual
value guaranteed by a third party insurance carrier.

Question: What Federal Regulation will govern

this activity and what restrictions, if any, apply

to aggregate outstanding balances?
It is our understanding from Security Excel Corp. that
they have already received an interpretive letter con- !
firming their procedures to be acceptable. We would \
appreciate your confirmation of this fact. \
With so many various leasing programs being used in credit
unions and CUSOs, we would feel more confident in proceeding
after the above questions have been answered and the two
situations analyzed.

Your help in this matter is greatly appreciated. Thank you.

Sincerely yours,

" ShirleyWnverzagt
Vice President

SuU
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August 4, 1988

Office of General Counsel

“s. Shirley Unverzagt

.
.

YVice President

3v1 Federel Crecdiz Unicn
508 King Avenue
Celumbus, Chic 432041

Re: Federal Credit Union ("FCU") Involvement in Auto
leasing (Your Jure 20, 1988, letter)

Dear Ms. Unverzagt:

You have asked several questions regarding FCU involvement in an

auto leasing prcgram. NCUA's Interpretive Ruling and Policy

Starement {"IRPS", 83-3 sets forth the requirements that enable .
FCU's to engage in leasing of personal property to their members.

I am enclosing a copy of the IRPS for your review. Your letter

does not provide suificient facts to determine whether the

leasing programs yvou are considering are permissible for FCU's,

However, we mav be able to provide some initial guidance.

One of the leasing programs you are looking at would involve an
outside leasing company that would procure autos with credit
union funds, title the autos in the name of the leasing company,
and assign the leases to the credit union. We have recently
stated our view that a leasing program could qualify under IRPS
83-3 if the title of the leased property was held by the leasing
company, provided: (1) the leasing company assigns all of its
rights in the lease to the FCU; (2) the FCU is named as the sole
lienholder on the autos; and (3) the leasing company executes an
unconditional power of attorney to the FCU allowing the FCU to
transfer title without notice to the leasing company. A copy of
this opinicn is enclosed.

You also raised several accounting questions regarding auto
leases. NCUA's Office of Examination and Insurance will responrd
to those inquiries separately.

You asked if we had reviewed the Security Excel Corporation's
auto leasing pregram. We have recently given an opinion on a ‘
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Earl D. Tanner, Esq.
Tanner, Bowen & Tanner
18228 State Street

Salt Lake Cirty, UT 84111

ot
~

Re: Credit Union Lease Financing (Your Oct. 23, 1987,
Letter)

Dear Mr. Tanner:

The issue you present is as follows: Can a motor vehicle leasing
program meet the requirements of Interpretive Ruling and Policy
Statement ("IRPS") 83-3 ["Federal Credit Union (®FCU") Leasing of
personal Property to Members"] (48 Fed. Reg. 52568 November 21,
1983)] if: (a) the leasing company assigns the lease to the FCU; ‘
(b) the leasing company holds title to the vehicle; (c) the FCU
1s named as the sole lienholder on the vehicle's certificate of
title; and (d) the FCU is given an unconditional and irrevocable
pcwer of attorney to assign at will title to itself or to any
other perscn as 1t may choose? 1In our view, such a leasing
orogram meets the ragquirements of IRPS 83-3, even though the FCU
may not hold legal title to the leased property during the lease
term.

IRPS 83-3 sets forth the requirements that enable FCU's to engage
in leasing of personal property to their members. In general, an
FCU "may not assume burdens or subject itself to risks greater
than those ordinarily incident to a secured loan." [48 Fed. Reg.
52568 (November 21, 1983)] More specifically, IRPS 83-3 provides
that an FCU may:

engage in leasing of personal property to

their members ... [when the leases are]

either direct or indirect and either open end

or closed end. The leases must be net, full

pavyout leases with a maximum limit of 25

percent residual value to be relied upon for

the full payout requirement. Any reliance

beyond the 25 percent is permissible if .
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guaranteed.... Federal credit unions
engaging in leasing must maintain a
contingent liability insurance policy with an
endorsement for leasing.

In adopting IRPS 83-3, the NCUA Board further described the
"indirect or direct lease" requirement:

In indirect leaging, the FCU purchases the
lease and the leased progperty after the lease
nas been executed between a vendor and an FCU
member. In direct leasing, the FCU will
become the owner of personal property at the
request of the lessee member ‘who wishes to
lease it from the FCU. The FCU will purchase
the property from a vendor and then lease it
to the menber.

You have pointed out several problems which may practically
disable an FCU from engaging in leasing programs if the "direct
or indirect lease" provision requires the FCU to become legal
titleholder to the property to be leased: 1In many states,
entities engaging regularly in the acguisition and sale or lease
of mctor vehicles must be licensed as motor vehicle dealers; and
in many states, motor vehicle dealers must post bonds and comply
Wwitnh various other state regulatory requirements. These
reguirsments certainly would constitute a significant barrier to
FCU's participating in leasing programs in those states.

You suggest that a solution to this problem is to have the
leasing company: (a) retain legal ownership of the leased
vehicles; (b) assign all of its rights in the lease to the PCUO
(the FCU will receive the lease payments and determine if the
lease is in default); (c) name the FCU as the sole lienholder on
the vehicles; and (d) give the PCU an unconditional and
irrevocable power of attorney to at will assign title to itself
or to any other person it may choose. Except for the fact that
the FCU will not be the legal titleholder to the leased vehicles,
all other requirements of IRPS 83-3 will be met.

We are perscaded that IRPS 83-3 does not require an FCU to
acguire legal title to the leased property. 1In our view, the
program you described will not subject the FCU to risks greater
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than those involved in a secured loan, and gives the FCUO a
sufficient equitable interest in the leased vehicles to satisfy

the "ownership" requirement of IRPS 83-3. °
/!
(U
DAL (e

.= TIMC P. McCOLLUM
Assistant General Counsel

Sincerely

HMU :bms

cc: Fred Haden, Esq.




NATIONAL CREDIT UNION ADMINISTRATION
Federal Credit Union Leasing of Personal Property to Members

Interpretive Ruling and Policy Statement Number 83-3

Agency: Naticrnal Credit Union Administration (NCUA)
Action: Interpretive Ruling and Policy Statement 83-3

Summary: The NCUA Bcard nhas determinied that when certain
requirements are met, leasing of personal property is the
finctional eguiivalent of secured lending by Federal credit unions

FCUs") and, thereiore, 1s a permissible activity.

Effective Date: Novembter 17, 1983,

Although this is a final Ruling, comments will be accepted until
January 20, 1984. Send comments to Rosemary Brady, Secretary,
NCUA Board, 1776 G Street, N.W., Wwashington, D.C. 20456. The
NCUA Board will review ail comments and cdetermine whether

satstantive amendments to this Ruling are aprropriate,



For Purther Information Contact: Robert M.rFenner, Director , o:

Hattie M. Ulan, Attorney, Department of Legal Services, Nationai

Credit TUnicn Administration, at the atove address or telepncne:

tne NCUA 3card nas dectermined that leasing can be the
functional eguivalent cf lending for FCUs. Prevailing Federal
case law Nholids that naticnal banks may, as a proper exercise of

. : . 3 LI . - 5 | £ . 1 1
tneilr incidental pcwers, 2ngage in certaia forms of leasing as

trne functicral egquivalsnt of lending., {See, M § M Leasing
Corzerzticn v, Seat:ile Tirsst Nat:ioral Bank, 363 F.28 13377 {gtn
Cir. .377), cert. denied, 436 U.3. 338 (1378).) The NCUA Board
n323 conclaecded  thatn, :y analcgy, 3n rFCU Tay =ngage in lease
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nancing for personal property to i:s memters as long as the
leases are the functicnal equivalent cf secured loans for
perscnal property. That is, the lessor (FCU) may not assume

burdens or subject itself to risks greate

"

than those ordinarily

incicdent to a secured ican., M & M Leasirn.
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In order to be considered permissible leases, Federal cred:i=-

unions must enter into net, full payout leases. Both the net and




full payout requirements were cited by the-court in.ﬂ_é_ﬁ
Leasing as indicia of a permissible leasing transaction. A net
lease places all of the burdens of ownership on the lessee who is
responsible for maintenance and repair, purchasing of parts and
iccessories, renewal of licensing and reglstration and insurance
on the leased property. Lessees are reguired to maintain
tnsurance on leased prcrerty. The full Pa?,OUt reguirement means
that cver the term of the lease the lessér-huét recoup its entire
investment in the leased property plus the cost of the financ-
ing. The lessor's return will come from the monthly payments
made by the lessee, estimated tax benefits (although these will
not te used directly by FCUs, considering their tax-exempt
status) and tne estimated residual value of the property. The
resicdual value of the property 1is cdetermined at the outset of the
Lease. It 1s the value of the property at lease end tnat wiil bce
relied upon by the FCU to meet the full payout requirement. In

M & M Leasing, supra, the court states that the residual value of

the leased property at the expiration of the lease may contribute
only insubstantially to the recovery under the lease. Following
the example of the Office of the Comptrclier cf the Currency, the
NCUA Board has determined that FCUs shall piace a maximum limit
of 25 percent of the original cost of the leased item on residual
value estimates to be relied upon to meet the full payout

requirement. Higher estimates will be allowed if the residual




value 1s guaranteed by’a fxnanciélly capabi@ party. The
guarantor may be the manufacturer, the lessee or a third party
who 1s not ;ﬁ affiliate of the FCU. In all cases, the residual
value relied upon must te reasonable in light of the
circumstances. Jhis pclicy 1s adopted so that FCUs will not
place exceés:ve reilance on residual values that may te somewhat

atis
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specu and nay, therefore, subjectvgcps to increased risk.

Federal credit unicns may engage in both open-end and
closed-end leasing. The responsibility for depreciation costs
determines whether the lease is open or closed end. 1In open-end’
~easing, the lessee member taxes responsibility for any decrease .
Cetween the relied upon residual value of the property and its
actuali value at Lease end. n closed-end leasing, the FCU takes
on this responsitility. The lessee is always responsible for a
decrease in valiue due to excessive wear and tear on the leased
properﬁy. Closed-end leasing presents greater risk for the FCU
whereas open-end leasing places the greater risk on the lessee
member; This risk is not substantial, however, due to the 25
percent limit placed on residual values for full payout purposes
discussed in the preceding paragraph.

Federal credit unions may engage in both indirect and direct
ieasing. In 1ndirect leasing, the FCU purchases the lease and

the leased property after the lease has been executed between a

vendor and an FCU member. In direct leasing, the FCU will become l




the owner of personal property at the request of the lessee
member who wishes to lease it from the FCU. The FCU will
purchase the3property from a vendor and then lease it Eo the
member.

It is the understancing of the NCUA Board that the common
practice of mcst finencial lnstitutions engaging in lease
financing 1s to maintain a ggntingent liability insurance policy
with an endorsement for leaéing. This is used to protect the
financial institution should it be sued as owner of the leased
property. Federal credit unions participating in leasing must
maintain a contingent liability insurance policy with an
endorsement for leasing to protect themselves from loss.

The FCU should also retain certain salvage pcwers over th
leased property. 7Thus, 1f the FCU in gcod faith telieves that
there has been an unanticipated change in conditions (e.g.,
failure of lessee to maintain insurance or to properly license
and register leased property, among other things) that threaten
its financial position by significantly increasing its exposure
to risk, the FCU shall not be subject to the net, full payout
requirements discussed above and may: (1) as the owner and lessor
under a net, full gayout lease, take reascnavtle and appropriate
action to salvage or protect the value of the property or its
interests arising under the lease; or (2) as the assignee of a

lessor's interest in a lease, become the owner and lessor of the




leased property pursuant to 1its contractual right and/or take any
reasonable and appropriate action to salvage or protect the value
of the p:ope?ty or its interests arising under the lease.

In M § M Leasing the court recognized that national banks

were not subject to state usury .aws while engaging ir leasing.
The NCUA Board has determined that the usury ceiling for FCUs

does not apply to their leasing function, because while the

functional equivalency of leésing and leﬂaiﬁg is recognized, they
are not legal equivalents. The Office of the Comptroller of the
Currency and the Federal Home Loan Bank Board have determined
that usury ceilings are irapplicable to their respective regqu-
lated financial institutions while engaging in lease financing

under the authority granted by M & M Leasing, supra. In any

event, ail financial instituticons, including Federal credit
unions, are subject to the requirements of the Consumer Leasing
Act and Regulation M, which implements that Act, while engaging
in consumer lease financing. The Consumer Leasing Act and Regqu-
lation M require that certain disclosures be made in all consumer
leases so that the consumer lessee will be able to compare

various lease terms available.



INTERPRETIVE RULING AND POLICY STATEMENT 83-3 - Federal credit

unions may engage in leasino cf personal property to their
members when certain reguirements are met. The leases may be
either direct or indirect and either open end or closed end. The
leases must be net, full paibut leases, ;iih a maximum limit of
25 percent residual value to be relied upon for the full payout
requirement. Any reliance beyond the 25 percent is permissible -
1f guaranteed. Federal credit unions shall retain salvage powers
over the leased property. Federal credit unions are not subject
to the usury ceiling while engaging in lease financing. Federal
credit unions engaging in leasing must maintain a contingent

liability insurance policy with an endorsement for leasing.

By the National Credit union Administration Board on

November 10, 1983.

Rosemary Brady

Secretary of the Board




