
NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

December 29, 1988

Office of General Counsel

Mr. Fred C. Dent
Commissioner of Financial Institutions
State of Louisiana
P.O. Box 94095
Baton Rouge, Louisiana 70804-9095

Re:

Dear Mr. Dent:

Louisiana’s Restriction on Out-of-State
Credit Union Branching (Your August i,
1988, Letter)

You have asked whether a Louisiana statute providing~
that "[n]o credit union domiciled outside of the state
of Louisiana may operate a branch office within the .
state of Louisiana" is effective against Federal credit
unions ("FCU’s"). We believe: that the statute attempts
to limit Congress’ longstanding policy to permit an FCU
to branch wherever necessary to meet credit union
members’ needs and is thus invalid under the Supremacy
Clause of the U.S. Constitution; and that, given the
freedom credit unions domiciled within Louisiana seem tO
have to branch, the statute seems discriminatoryagainst
out-of-state credit unions, and thus invalid under the
Commerce Clause of the U.S. Constitution. Since the
statute was, in our view, outside Louisiana’s authority
to enact, we do not believe Executive Order 12612
requires FCU’s to abide by it.

Louisiana Statutory scheme

Louisiana gives credit unions chartered under its laws
the authority [La. Rev. Star. Ann. S6:644 (West)] to
exercise;
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such rights, privileges, and powers
as may be incidental to or

reasonably necessary or appropriate
for the accomplishment of the
objects and purposes of the credit
union; to enter into such
contracts, incur such obligations,
and generally do anything necessary
or appropriate to take advantage of
all membership, loans,
subscriptions, contracts, grants,
rights, or privileges whatsoever
which at any time may be available
or inure to credit unions by virtue
of any act or resolution of the
Congress of the United States,
particularly any act of congress
creating a Federal credit union
system, and regulations issued
pursuant thereto.

On the other hand, Louisiana law gives these powers to
FCU’s and credit unions chartered by other states [La.
Rev. Stat. Ann. $6:667.1 (West)]:

A. Unless Federal laws or
regulations provide otherwise, Federal
credit unions and federally insured
credit unions and the members thereof
shall possess all of the rights, powers,
privileges, benefits, immunities, and
exemptions that are now provided or
hereafter may be provided by the laws of
this state for credit unions organized
under the laws of this state and for the
members thereof. This provision is
additional and supplemental to any
provision which by specific reference is
applicable to federal credit unions and
the members thereof.

C. Credit unions organized under the
laws of another state and the members
thereof, shall possess all of the rights,
powers, privileges, benefits, and
immunities and exemptions that are
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provided or hereafter may be provided by
the laws of this state for credit unions
organized under this Chapter and for the
members thereof.

However, in 1986, the Louisiana legislature passed an amendment
to its credit union law that: "[n]o credit union domiciled
outside of the state of Louisiana may operate a branch office
within the state of Louisiana." La. Rev. Stat. Ann. S6:641.2
(West) (Supp. 1988).

Federal Statutory Scheme

The FCU Act was enacted in 1934 to enable FCU’s to serve
"groups having a common bond of occupation or
association, or        groups within ~ well-defined
neighborhood, co~nity, or rural district." 12 U.S.C.
S1759. From the beginning, FCU’s have freely
established branches wherever needed to satisfy the
needs of the group they were chartered to serve without
regard to state boundaries. Unlike federally-chartered
banks and savings and loans, FCU’s have never been
restricted by statute or regulation as to where they
might establish branches. Compare 12 U.S.C. S36(c).

In 1970, Congress added to the FCU Act [12 U.S.C.
S1752(9)] a definition of "branch":

The term "branch" includes any
branch credit union, branch office,
branch agency, additional office,
or any branch place of business
located in any State of the United
States, the District of Columbia,
the several territories, including
the trust territories, and
possessions of the United States,
the Panama Canal Zone, or the
Commonwealth of Puerto Rico, at
which member accounts are
established or money lent. The
term "branch"also includes a-
suboffice, operated by a Federal
credit union or by a credit union
authorized by the Department of
Defense, located on an American
military installation in a foreign
country or in the trust territories
of the United States.
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The term had been placed in the Act in 1946 without
being defined; See 12 U.S.C. S1766(b)(4) (requiring
publication of notice to creditors and members "in each
county in which the Federal credit union in liquidation
maintained an office or branch for the transaction of
business         ")

Also in 1970, Congress rejected a proposal to add the
following provision to the FCU Act [S. 3822, 91st Cong.,
2d Sess. S205(c)(1970)]:

Except with the prior written consent of [NCUA] no
insured credit union shall establish and operate
any new branch or move its main office or any
branch from one location to another.

CUNA International had opposed the ~mendment [Hearing on
$. 3822 Before the Subcommittee on Financial
Institutions, 91st Cong., 2d Sess. 116 (1970)]:

It is our opinion that this is more
properly a matter which falls
within the prerogative and decision
making of the Credit Union
concerned rather than the
Administrator of the National
Credit Union Administration.

The Senate Committee explained its rejection this way:

The Committee also deleted a
prohibition against establishing
branches or moving an office or
branch without approval from
[NCUA]. Since credit unions are
noncompetitive with each other,
authority over branching or
movement of the main office is not
necessary for proper operation of
the insurance program. If
branching were to affect costs of
operation adversely, the [NCUA
Board] could deal with the problem
under other authority in the bill.

NCUA has uniformly interpreted the FCU Act to permit FCU
branching without regard to state law restrictions.
Copies of some of our opinions are enclosed.
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preemption

The Supremacy Clause of the U.S. Constitution provides:
This Constitution, and the Laws of
the United States which shall be
made in Pursuance thereof; and all
Treaties made, or which shall be
made, under the Authority of the
United States, shall be the supreme
Law of the Land; and the Judges in
every State shall be bound thereby,
any Thing in the Constitution or
Laws of any State to the Contrary
notwithstanding.

The standards for determining whether a state enactment
must give way to a Federal determination (the
"preemption doctrine") are fairly well defined:

The pre-emption doctrine, which has
its roots in the Supremacy Clause,
U.S. Const, art VI, cl 2, requires
us to examine congressional intent.
Pre-emption may be either express
or implied, and "is compelled
whether Congress’ command is
explicitly stated in the statute’s
language or implicitly contained in
its structure and purpose." ~ones
v. Rath Packing Co., 430 U.S. 519,
525, 51 L. Ed. 2d 604, 97 S. Ct.
1305 (1977). Absent explicit
pre-emptive language, Congress’
intent to supersede state law
altogether may be inferred because
"[t]he scheme of federal regulation
may be so pervasive as to make
reasonable the inference that
Congress left no room for the
States to supplement it," because
"the Act of Congress may touch a
field in which the federal interest
is so dominant that the federal
system will be assumed to preclude
enforcement of state laws on the
same subject," or because "the
object sought to be obtained by
Federal law and the character of
obligations imposed by it may



Mr. Fred C. Dent
December 29, 1988
Page 6

reveal the same purpose." Rice V.
Santa Fe Eleva~Qr Corp. 331 U.S.
218, 230, 91 L. Ed. 1447, 67 S. Ct.
1146 (1947).

Even where Congress has not
completely displaced state
regulation in a specific area,
state law is nullified to the
extent that it actually conflicts
with Federal law. Such a conflict
arises when "compliance with both
Federal and state regulations is a
physical impossibility," Florida
Lime & Avocado Growers,.Inc. v.
Paul, 373 U.S. 132, 142-143, 10-L.
Ed. 2d 248, 83 S. Ct. 1216 (1963),
or when state law "stands as an
obstacle to the accomplishment and
execution of the full purposes and
objectives of Congress," Hines v.
Davidowitz, 312 U.S. 52, 67, 85 L.
Ed. 581, 61 S. Ct. 399 (1941). See
also Jones v. Rath Packinq Co.,
430 U.S., at 526, 51 L. Ed. 2d 604,
97 S. Ct. 1305; Bethlehem Steel
v. New York Labor Relations Bd.,
330 U.S. 767, 773, 91 L. Ed. 1234,
67 S. Ct. 1026 (1947).

Fidelity Federal $ & L Ass’n v. de la Cuesta, 458 U.S.
141, 152-53 (1982).

We believe that, at the least, Louisiana’s Section
6:641.2 prohibiting FCU branching within the state
"stands as an obstacle to the accomplishment and
execution of the full purposes of Congress." Congress
established FCU’s to serve the group they were chartered
to serve wherever those persons may be located. Since
1934, FCU’s, unlike banks and S&L’s, have freely
branched without restrictions of Federal or state law;
Congress has been fully aware of this fact. In 1970,
Congress rejected a proposal to require prior NCUA
approval of FCU branches. Congress thereby implicitly
also rejected state prohibition of FCU branching.

Discrimination Against Credit Unions Other Than Those
Chartered By Louisiana

As we read Louisiana’s statutory scheme, it creates this
discriminatory situation:
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a) Louisiana-chartered credit unions are
allowed to branch freely within the state, either under
the expansive "incidental powers" or "most favored
nation" clauses of Section 644; and

b) Federal and other charters are prohibited
from branching within the state.

The U.S. Supreme Court outlined the limits of state
commercial discrimination in westinqhouse Electric Corp.
v. Tully, 466 U.S. 388, 402-03(1984):

[T]he foundation of our analysis is
the basic principle that "[t]he
very purpose of the Commerce Clause
was to create an area of free trade
among the several States." Boston
Stock Exchange v. ~tate Tax ¢omm’n,
429 U.S. 318, 328, 50 L. Ed. 2d
514, 97 S. Ct. 599 (1977), quoting
McLeod v. J. E. Dilworth Co,
322 u.s. 327, 330, 88 L. Ed. 1304,
64 S. Ct. 1023 (1944); accord,
Great Atlantic & Pacific Tea ¢o. v.
Cottrell, 424 U.S. 366, 47 L. Ed.
2d 55, 96 S. Ct. 923 (1976). The
undisputed corollary of that
principle is that "the Commerce
Clause was not merely an
authorization to Congress to enact
laws for the protection and
encouragement of commerce among the
States, but by its own force
created an area of trade free from
interference by the States ....
[T]he Commerce Clause even without
implementing legislation by
Congress is a limitation upon the
power of the States," including the
States’ power to tax. Boston Stock
Exchange, 429 U.S., at 328, 50 L.
Ed. 2d 514, 97 S. Ct. 599, quoting
Freeman v. Hewit, 329 U.S. 249,
252, 91 L. Ed. 265, 67 S. Ct. 274
(1946). For that reason, "[n]o
State, consistent with the Commerce
Clause, may impose a tax which
discriminates against interstate
commerce..__by providing a direct
commercial advantage to local
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business." Boston Stock Exchange,
429 u.s., at 329, 50 L. Ed. 2d 514,
97 S. Ct. 599, quoting Northwestern
~tates Portland Cement ¢o. v,
Minnesota, 358 U.S. 450, 458, 3 L.
Ed. 2d 421, 79 S. Ct. 357,
67 A.L.R. 2d 1292 (1959). See also
Halliburton 0il Well ¢ementin~ CO.
v. Reily, 373 U.S. 64, 10 L. ~d. 2d
202, 83 S. Ct. 1201 (1963); Nippert
v. Richmond, 327 U.S. 416, 90 L.
Ed. 760, 66 S. Ct. 586, 162 A.L.R.
844 (1946); i. M. Darnell & Son Co.
v. Memphis, 208 U.S. 113, 52 L. Ed.
413, 28 S. Ct. 247 (1908); Guy v.
Baltimore, 100 U.S. 434, 25 L. Ed.
743 (1880); Welton v. Missouri,
91 U.S. 275, 23 L. Ed. 347 (1876).

States are similarly restricted in their use of
regulatory power. Lewis v. BT Investment Managers,
447 U.S. 27, 44 (1980); McEnteer v. Clarke, 644 F. Supp.
290, 294 (E.D. Pa. 1986).

Under these standards, Section 641.2 of the Louisiana
statutes, as we read it, is unconstitutionally
discriminatory.

Executive Order 12612

Section 4 of Executive Order 12612 states~

(a) To the extent permitted by law,
Executive departments and agencies
shall construe, in regulations and
otherwise, a Federal statute to
preempt state law only when the
statute contains an express
preemption provision or there is
some other firm and palpable
evidence compelling the conclusion
that the Congress intended
preemption of State law, or when
the exercise of State authority
directly conflicts with the
exercise of Federal authority under
the Federal statute.

Because we believe the FCU Act can only be constructed
so as to require preemption, Executive Order 12612 does
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not alter our longstanding position that states cannot
prohibit FCU branching in their states.

Sincerely,

~JAMES J. ENGEL
Deputy General Counsel

TPM:sg

Attachments



NATIONAL CREDIT UNION ADMINISTRATION
WASHINGTON, D.C. 20456
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3000
February 15, 1985

Jerry Chamberlain, Esq.
Wolf, Block, Schorr, Solis-Cohen
15 & Chestnut Streets
Philadelphia, PA 19103

Dear Mr. Chamberlain:

This is in response to your telephone conversation of
February 14, 1985, with Yvonne Gilmore-of this Office concerning
Federal credit union (FCU) branching.

Enclosed, you will find copies of three opinion letters or
memorandums outlining our position on FCU branching.

You will note that there are no restrictions on FCU branches
other than that it must either accept member accounts or lend
money to be classified as a branch pursuant to Section 101(9) of
the Federal Credit Union Act, 12 U.S.C. S1752(9).

I am sorry that we do not have more recent opinions to send
to you. However, the enclosed opinions represent the current
position of this Office. (Of course, NCUA is no longer run by an
Administrator and thus, the references to an Administrator in the
enclosures are inapplicable.)

Please do not hesitate to contact Ms. Yvonne Gilmore, Esq.
of this Office ifyou have further questions.

Sincerely,

STEVEN R. BISKER
Assistant General Counsel

Enclosures



O

JAN 1978

Un.Lon~

O January 19, 1978

A-12-58



O

O
2



447 re 2~ 1143 (d~ Cir, ~71)~ aff~
~0~. 10350                               .



0
4



(2) ~fe=enc*

mn~nt ~ ~e ~ ~at ~d have
~: ~ ~8ent ~ ~e o~att~ of a
~ess’ ~W ~at l~ ~ ~t n~ess~ for

~at ~e ~er should ~ left ~ ~e P~~ ~t ~ion8.



mmd~t unJ~mm~ t~. st~t:, and ~hoa. without.

-2-



General Counsel

162399

R gion Iv (Toledo)
IBM Mid-Amerlc¯ Employee¯ Credit Union |62399

Jul 30, 1976, I J - . ..... .

law and its effect on a Federal credit union bran~ g           -.

Credit Un!on~,

~ ~ Office oon’ver¯ed vi~h

~i~ F~er~ cE~it union¯

JOER L. OSTBY



NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

November 7, 1986

Office of General Counsel

Mr. Paul C. Herring
President
Peoples Community Federal Credit Union
P.O. Box 1377
Cumberland, MD 21501-1377

Dear Mr. Herring:

This is in response to your letter of August 27 concerning the
ability of your Federal credit union, with its main office in
Maryland, to open a branch in West Virginia.

It has been our longstanding position that a Federal credit union
(FCU) has the authority to branch. It is our opinion that any
state law purporting to limit such authority is preempted. This
position is supported by various sections of the FCU Act, its
legislative history and case law. Enclosed is a copy of a
memorandum prepared by this Office several years ago when the
same question arose. Our position remains as is stated in the
attached 1980 memorandum.

Although not directly on point, you may wish to call legal
counsel’s attention to a recent case involving a New Jersey
national bank that relocated its main office in Pennsylvania.
McEnteer v. Clarke, 55 LW 1061 (September 25, 1986).

I hope that the enclosed memorandum will prove helpful.
contact me if you have further questions.

Please

HMU:sg

Enclosure

Sincerely,

STEVEN R. BISKER
Assistant General Counsel
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