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NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

December 29, 1988

Office of General Counsel

Mr. Fred C. Dent

Commissioner of Financial Institutions-
State of Louisiana -
P.O. Box 94095

Baton Rouge, Louisiana 70804-9095

Re: Louisiana's Restriction on Out-of-State
Credit Union Branching (Your August 1,
1988, Letter)

Dear Mr. Dent:

You have asked whether a Louisiana statute providing.:
that "[n]o credit union domiciled outside of the state
of Louisiana may operate a branch office within the . -
state of Louisiana" is effective against Federal credit
unions ("FCU's"). We believe: that the statute attempts
to limit Congress' longstanding policy to permlt an FCU
to branch wherever necessary to meet credit union
members' needs and is thus invalid under the Supremacy
Clause of the U.S. Constitution; and that, given the
freedom credit unions domiciled within Louisiana seem to
have to branch, the statute seems discriminatory against
out-of-state credit unions, and thus invalid under the -
Commerce Clause of the U.S. Constitution. Since the
statute was, in our view, outside Louisiana's authority
to enact, we do not believe Executive Order 12612
requires FCU's to abide by it.

Louisiana Statutory scheme

Louisiana gives credit unions chartered under its laws
the authority [La. Rev. Stat. Ann. §6:644 (West)] to
exercise;
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such rights, privileges, and powers
as may be incidental to or

reasonably necessary or appropriate
for the accomplishment of the
objects and purposes of the credit
union; to enter into such
contracts, incur such obligations,
and generally do anything necessary
or appropriate to take advantage of
all membership, loans,
subscriptions, contracts, grants,
rights, or privileges whatsoever
which at any time may be available
or inure to credit unions by virtue
of any act or resolution of the
Congress of the United States,
particularly any act of congress
creating a Federal credit union
system, and regulations issued
pursuant thereto.

On the other hand, Louisiana law gives these powers to
FCU's and credit unions chartered by other states [La.
Rev. Stat. Ann. §6:667.1 (West)]:

A. Unless Federal laws or
regulations provide otherwise, Federal
credit unions and federally insured
credit unions and the members thereof
shall possess all of the rights, powers,
privileges, benefits, immunities, and
exemptions that are now provided or
hereafter may be provided by the laws of
this state for credit unions organized
under the laws of this state and for the
members thereof. This provision is
additional and supplemental to any
provision which by specific reference is
applicable to federal credit unions and
the members thereof.

* * *

C. Credit unions organized under the
laws of another state and the members
thereof, shall possess all of the rights,
powers, privileges, benefits, and
immunities and exemptions that are
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provided or hereafter may be provided by
the laws of this state for credit unions
organized under this Chapter and for the
members thereof.

However, in 1986, the Louisiana legislature passed an amendment
to its credit union law that: "[n]o credit union domiciled
outside of the state of Louisiana may operate a branch office
within the state of Louisiana." La. Rev. Stat. Ann. §6:641.2
(West) (Supp. 1988).

Federal Statutory Scheme

The FCU Act was enacted in 1934 to enable FCU's to serve
"groups having a common bond of occupation or
association, or . . . groups within a well-defined
neighborhood, community, or rural district." 12 U.S.C.
§1759. From the beginning, FCU's have freely
established branches wherever needed to satisfy the
needs of the group they were chartered to serve without
regard to state boundaries. Unlike federally-chartered
banks and savings and loans, FCU's have never been
restricted by statute or regulation as to where they
might establish branches. Compare 12 U.S.C. §36(c).

In 1970, Congress added to the FCU Act [12 U.S.C.
§1752(9)] a definition of "branch":

The term "branch" includes any
branch credit union, branch office,
branch agency, additional office,
or any branch place of business
located in any State of the United
States, the District of Columbia,
the several territories, including
the trust territories, and
possessions of the United States,
the Panama Canal Zone, or the
Commonwealth of Puerto Rico, at
which member accounts are
established or money lent. The
term "branch"also includes a -
suboffice, operated by a Federal
credit union or by a credit union
authorized by the Department of
Defense, located on an American
military installation in a foreign
country or in the trust territories
of the United States.
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The term had been placed in the Act in 1946 without
being defined; See 12 U.S.C. §1766(b)(4) (requiring
publication of notice to creditors and members "in each
county in which the Federal credit union in liquidation
maintained an office or branch for the transaction of
business . . . .").

Also in 1970, Congress rejected a proposal to add the
following provision to the FCU Act [S. 3822, 91st Cong.,
2d Sess. §205(c)(1970)]:

Except with the prior written consent of [NCUA] no
insured credit union shall establish and operate
any new branch or move its main office or any
branch from one location to another.

CUNA International had opposed the amendment [Hearing on

S. 3822 Before the Subcommittee on Financial
Institutions, 91st Cong., 2d Sess. 116 (1970)]:

It is our opinion that this is more
properly a matter which falls
within the prerogative and decision
making of the Credit Union
concerned rather than the
Administrator of the National
Credit Union Administration.

The Senate Committee explained its rejection this way:

The Committee also deleted a
prohibition against establishing
branches or moving an office or
branch without approval from
[NCUA]. Since credit unions are
noncompetitive with each other,
authority over branching or
movement of the main office is not
necessary for proper operation of
the insurance program. If
branching were to affect costs of
operation adversely, the [NCUA
Board] could deal with the problem
under other authority in the bill.

NCUA has uniformly interpreted the FCU Act to permit FCU
branching without regard to state law restrictions.
Copies of some of our opinions are einclosed.
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reemption

The Supremacy Clause of the U.S. Constitution provides:
This Constitution, and the Laws of
the United States which shall be
made in Pursuance thereof; and all
Treaties made, or which shall be
made, under the Authority of the
United States, shall be the supreme
Law of the Land; and the Judges in
every State shall be bound thereby,
any Thing in the Constitution or
Laws of any State to the Contrary
notwithstanding. .

The standards for determining whether a state enactment
must give way to a Federal determination (the
"preemption doctrine") are fairly well defined:

The pre-emption doctrine, which has
its roots in the Supremacy Clause,
U.S. Const, art VI, cl 2, requires
us to examine congressional intent.
Pre-emption may be either express
or implied, and "is compelled
whether Congress' command is
explicitly stated in the statute's
language or implicitly contained in
its structure and purpose." Jones
v. Rath Packing Co., 430 U.S. 519,
525, 51 L. Ed. 2d 604, 97 S. Ct.
1305 (1977). Absent explicit
pre-emptive language, Congress'
intent to supersede state law
altogether may be inferred because
"[t]he scheme of federal regulation
may be so pervasive as to make
reasonable the inference that
Congress left no room for the
States to supplement it," because
"the Act of Congress may touch a
field in which the federal interest
is so dominant that the federal
system will be assumed to preclude
enforcement of state laws on the
same subject," or because "the
object sought to be obtained by
Federal law and the character of
obligations imposed by it may




Mr. Fred C. Dent
December 29, 1988

Page 6
reveal the same purpose." e
Santa Fe Elevator Corp. 331 U.S.
218, 230, 91 L. Ed. 1447, 67 S. Ct.
1146 (1947).

Even where Congress has not
completely displaced state
regulation in a specific area,
state law is nullified to the
extent that it actually conflicts
with Federal law. Such a conflict
arises when "compliance with both
Federal and state regulations is a
physical impossibility,"” Florida
Lime & Avocado Growers, Inc. v.
Paul, 373 U.S. 132, 142-143, 10-L.
Ed. 2d 248, 83 S. Ct. 1210 (1963),
or when state law "stands as an
obstacle to the accomplishment and
execution of the full purposes and
objectives of Congress," Hines v.
Davidowitz, 312 U.S. 52, 67, 85 L.
Ed. 581, 61 S. Ct. 399 (1941). See

also Jones v. Rath Packing Co.,
430 U.S., at 526, 51 L. Ed. 24 604,

97 S. Ct. 1305; Bethlehem Steel Co.
v. New York Labor Relations Bd.,
330 U.s. 767, 773, 91 L. Ed. 1234,
67 S. Ct. 1026 (1947).

Fidelity Federal S & L Ass'n v. de la Cuesta, 458 U.S.
141, 152-53 (1982).

We believe that, at the least, Louisiana's Section
6:641.2 prohibiting FCU branching within the state
"stands as an obstacle to the accomplishment and
execution of the full purposes of Congress." Congress
established FCU's to serve the group they were chartered
to serve wherever those persons may be located. Since
1934, FCU's, unlike banks and S&L's, have freely
branched without restrictions of Federal or state law;
Congress has been fully aware of this fact. 1In 1970,
Congress rejected a proposal to require prior NCUA
approval of FCU branches. Congress thereby implicitly
also rejected state prohibition of FCU branching.

Discrimination Against Credit Unions Other Than Those
Chartered By Louisiana

As we read Louisiana's statutory scheme, it creates this
discriminatory situation:
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a) Louisiana-chartered credit unions are
allowed to branch freely within the state, either under
the expansive "incidental powers" or "most favored
nation" clauses of Section 644; and

b) Federal and other charters are prohibited
from branching within the state.

The U.S. Supreme Court outlined the limits of state
commercial discrimination in Westinghouse ectric
v. Tully, 466 U.S. 388, 402-03(1984):

[Tlhe foundation of our analysis is
the basic principle that "[t]he
very purpose of the Commerce Clause
was to create an area of free trade
among the several States." Boston
Stock Exchange v. State Tax Comm'n,
429 U.S. 318, 328, 50 L. Ed. 2d
514, 97 S. Ct. 599 (1977), quoting
McLeod v. J. E. Dilworth Co,

322 u.s. 327, 330, 88 L. Ed. 1304,
64 S. Ct. 1023 (1944); accord,
Great Atlantic & Pacific Tea Co. v.
Cottrell, 424 U.S. 366, 47 L. Ed.
2d 55, 96 S. Ct. 923 (1976). The
undisputed corollary of that
principle is that "the Commerce
Clause was not merely an
authorization to Congress to enact
laws for the protection and
encouragement of commerce among the
States, but by its own force
created an area of trade free from
interference by the States. . . .
[T]he Commerce Clause even without
implementing legislation by
Congress is a limitation upon the
power of the States," including the
States' power to tax. Boston Stock
Exchange, 429 U.S., at 328, 50 L.
Ed. 2d 514, 97 S. Ct. 599, quoting
Freeman v. Hewit, 329 U.S. 249,
252, 91 L. Ed. 265, 67 S. Ct. 274
(1946). For that reason, "[n]o
State, consistent with the Commerce
Clause, may impose a tax which
discriminates against interstate
commerce. . . by providing a direct
commercial advantage to local
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business." t to c P
429 uU.s., at 329, 50 L. Ed. 2d 514,
97 S. Ct. 599, quoting Northwestern
tates Portl ment . Vv
Minnesota, 358 U.S. 450, 458, 3 L.
Ed. 24 421, 79 sS. Ct. 357,
67 A.L.R. 2d 1292 (1959). See also
Halliburton 0Oil Well Cementing Co.
v. Reily, 373 U.S. 64, 10 L. E4. 2d
202, 83 S. Ct. 1201 (1963); Nippert
v. Richmond, 327 U.S. 416, 90 L.
Ed. 760, 66 S. Ct. 586, 162 A.L.R.
844 (1946); i. M. Darnell & Son Co.
v. Memphis, 208 U.S. 113, 52 L. Ed.
413, 28 S. Ct. 247 (1908); Guy v.
Baltimore, 100 U.S. 434, 25 L. Ed.
743 (1880); Welton v. Missouri,
91 U.S. 275, 23 L. Ed. 347 (1876).

States are similarly restricted in their use of
regulatory power. Lewis v. BT Investment Managers,

447 U.S. 27, 44 (1980); McEnteer v. Clarke, 644 F. Supp.
290, 294 (E.D. Pa. 1986).

Under these standards, Section 641.2 of the Louisiana
statutes, as we read it, is unconstitutionally
discriminatory.

Executive Order 12612
Section 4 of Executive Order 12612 states:

(a) To the extent permitted by law,
Executive departments and agencies
shall construe, in regulations and
otherwise, a Federal statute to
preempt state law only when the
statute contains an express
preemption provision or there is
some other firm and palpable
evidence compelling the conclusion
that the Congress intended
preemption of State law, or when
the exercise of State authority
directly conflicts with the
exercise of Federal authority under
the Federal statute.

Because we believe the FCU Act can only be constructed
so as to require preemption, Executive Order 12612 does
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not alter our longstanding position that states cannot
prohibit FCU branching in their states.

Sincerely,
Lt M (U

* JAMES J. ENGEL
Deputy General Counsel

TPM:sg

Attachments
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February 15, 1985

Jerry Chamberlain, Esq.

Wolf, Block, Schorr, Solis-Cohen
15 & Chestnut Streets
Philadelphia, PA 19103

Dear Mr. Chamberlain:
This is in response to your telephone conversation of
February 14, 1985, with Yvonne Gilmore of this Office concerning

Federal credit union (FCU) branching.

Enclosed, you will find copies of three opinion letters or
memorandums outlining our position on FCU branching.

You will note that there are no restrictions on FCU branches
other than that it must either accept member accounts or lend

. money to be classified as a branch pursuant to Section 101(9) of

the Federal Credit Union Act, 12 U.S.C. §1752(9).

I am sorry that we do not have more recent opinions to send
to you. However, the enclosed opinions represent the current
position of this Office. (Of course, NCUA is no longer run by an

Administrator and thus, the references to an Administrator in the
enclosures are inapplicable.)

Please do not hesitate to contact Ms. Yvonne Gilmore, Esq.
~of this Office if you have further questions.
Sincerely,

&

STEVEN R. BISKER
Assistant General Counsel

Enclosures
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M. Yilliam 4, Mushes
Commissioner of Credit Unions
State of wisconsin

4892 $henoygan Ave,

adison, WI 53792

Jear AT, sughess

The uational Credit Undign Aaxntst.rntio;m iy
Fecently receiveu a letter frem the Inx Md-Asericg L™
kacloyees Padera) Credit Uniea Fegarding its plang i’
to open a uranch office in your stace. Thay Z

rirse, you Ay parently Lage YOUr authority over
al & _anions branehing i: the State of wigcoansin

S of your statute. That ssction

. PPt thac,
., 540 amecit UDicrns formed under tuig
Sl Sinilar lav, or authorize to
T - WSEmsemt in thig StAte a dusiness

\}6 \‘ -"{‘N‘ Q . g ' A-12-58




., - .
3 "o'ﬁ:\ 7

f S ¥ $moh corporation shall mske a full
_ P N §tailed report of its business as of

| : ex 31 for that year, aad of its
ocondition on such date, ia such forx and
eontaining such information as the com-
missioner may prescribe, aamd shall file
with the commissioner a trus and
verifiea copy thereof, . . .

If it is in face your positiosm that Fedazal
credit unions are subject to tais provision of State
law, how do you reconcile the provisioa with Sectioa
106 of the 7ederal Credit Union Act (12 U.3.Ce $1738)
which provides that: - - : e

Federal credit unions shall be uader
the supervision of ths Administrator,
and shall make financial reperts to hia
as and wvhen he mAy reguire, but at least
annually, kesh Federal Credit Uaion shall - 3
te subject to examinaticn by, and for this 3. . T
' f xake its books and records aecessible to, %~ iy
' any person designated dY the S
Adainigtrator. « «
|

Is it your view that Section 186.23 preempts
Section 186 of the Pederal Crecit Uniom aAct? It
seems clear that the conversa is true, in view of
Article VI, Clauss 2 of the United Statss Constitu-
tions

This Coastitution, and the lLaws of

the Unitad 3tates whaich shall bhe

made in Purseance therof; aad all

freaties nade, or whiach shall be

) £ ths Autkority of the

States shall be the supress ‘

. e, SRS the Land) and the Judges in
| AR A in the Constitutioan or Laws
‘ 7 e sl Gtate to the Contrary not-

: withstanding.

| i Thers has been a litaay of cases Jdecided by the U.3. ‘
‘ * Suprems Coart and other lower courts recoyni zing |




(1903); #%

€ Conyress to enact laws which shall
< lavs dealing with the same subject
i @eges BASTOND V. Iowa, 183 0.8, 220
1ia NatTonal sank v, New !ork. 347 U.8,
373 (1353)7 Horthera States Power CO. : Sta § of
WQ' 447 r. !z IIIJ zau CIt. I’ s &

8% T.3. 1038,

Thus, we believe it s quite clear that your

' departkest 1as no authority to regulata Federal credit

unions. In tuis respect, it is our position Chat
section 196.25 of wis. Stat, Aan, ‘Wl‘“ On” to
stats credit unions or other such institutions or-
ganized under state law, mot credit unions ¢ :

uncer redaral law,

October 1976, we understood that you also bekieve
tiiat Section 186,113 of yeur statute applies te
cradit unions, Sectioa 186.113 states, ia part,
chats

®"A credit union =mays (1) If

the need and necessity exists,
establisn aubsidiary offices
within tie state with the a,prmnl
of the Commissionsr. . . .*

soweaver, & closer examinatiun of your stactute reveals
that ths term "credit union®, as defined ia 3ection
1i6.01 “"2waans a cooperative acnprofit corporation,
1noog%u:.d under tnhis chapiar to encourage thrift
among its BOEDGES. o o oF imphu:l.l addad,) PFederal
credit unioas arxe not within this Jdefinition since
tlcx are iaserporated uander the federal Credit Uniom

State statute. Thersfore, Jection
xt apply to ru‘.o:al exedit unicas.
“ w Jou contand tuat the Feueral Credit
. BT 4988 not empower Federal cradit unieas
] o8 SBinch offices. We .Io not concur wita
your positism, Alwnough not explicitly autharizea
in the Federal Credit Urion Act, the laegislative

history and other references witiian the Agt reflect
the authority of Federal credi: unions to bramch.




(0)); section 120(d) (4) of the Pederal
et, (12 U.8.C, 81766(b) (4)); see llto,
S. 3822, 91st Congress, 24 Sess, §235(c) (May ay 1
Hearing on S, 1822 Lefore the Subocowm, On rlnnacial
Iniiltntlons,’?fst Congress 24 Sess., at 116 and
2¢ Sess. 7(1970). Ia addition to thess specifioc
referesnces, it is our positioa that brancning falls
squarely vithia Section 107(15) of the Act (13 U.8.C.
1757(15)) wcica gives Pederal credit unions the power
*to exsrcise such incidental powezrs as shall be neces-

sary or requisite to enable it to carry out c!!cctivcly o

the business for which it is incorporated.® See =

Araeld Tours, Iac, vs Camp, 472 P.2d 427 (1lst a7, R e

; HEH Leas §g P v! Seattle First National “awEEt :
aﬂﬂk' Sé, r.ad 7 th Fe [ ] ,“ % ‘
» . % -

We would yreatly agpreciate a reply at yewr
earliest convenience.

Sincerely,

va

SUHX L. OSTSY
Ganeral Counsel

cel nr. ¥, i, Jtecht
Assistant Tresasurer - Cetneral Manager
188 {id-America lmployees Federal
Creditc Union
3605 Uighway 52 Norta
Rochester, XX 355%01

: Il-l.-nlpniznotoz
~‘- B (Toledo)
bameSw

B
L S S T
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PROM: Joha Canunc
Paralegal Specialist

TO: Robert F. Fenner
Assistant General Counsel

SUBJ: FCU Branch or Sub-office

REP: (a) Letter from M.R, Utecht, Ass't Treasurer-General
Manager, IBM MidAmerica mployool PCU, to ?rank
Wiegla, President, NAFCU
(b) GC memo, GC/SRBivhw, dated November 1, 197¢ o
subject: IBM Mid-America Employees Credit
462399, and GC Comments
ENCL: (1) Reference (a)
(2) Raference (b).

1. There is ample authority for the proposition that a
credit union has the power to open a branch or sd:-off

With respect to involuntary liquidations, Section 120 (b “_""v-'f,-':?’;‘.-’n"f

of the Pederal Credit Union Act specifically requires publi-
cation of legal notice ®in each county in which the Federal
credit union in ligquidation maintained an office or branch

for the transaction of business. . . .* (

This language expressly authoriszes Pederal credit union. to
operate branch offices. The language has remained unchanged
since added to the Act in 1946, so that the fact that it does
not appear in the PCU powers clause, Section 107, seems incon-
sequantial,

2. As indicated in reference (b), NCUA has also interpreted
Section 107(15) of the Act (the incidental powers section)
as permittiang Federal credit unions to branch. Ia addition
to the engipes lifyuage quoted above, this interpetation is
-w-ﬂ Wy the hqi.:lat.ln history of Title II of the Act,

m el subsidiary offices, and by Cen Sav., &
al Home loan Bank Bd., 422

b

3.’ Provisions from the legislative history are quoted in
refearence (L). TO summarize, Congress rejected a proposed
amendment to the Act that would have required the AMdministra-
tor to consent to the operation of a branch office. It was
Congress' view that it was not necessary for this Agency to
regulate branching specifically. Rather, Congress determined
that the power should be left to the Pederal credit unions,
free from Federal or suu regulation,

!

June 1, 1977 / S brurdh officm - awthenhy < FCU At~
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!

) .sg;'- g%
ar < A
ba . -'statutes authorize their respective state
aredit ) ts branch or subsidiary offices where
*necessary® to e the credit unions to serve their members,

Ark., Stat. m §67-939 (Supp. 1977); Ga. Ann.

BT TS 747 Hasadl Rav. gtat, sdlo-3s m%'tmn
-8, 3928 (Su‘pp 197%), Ch. 292. [ 4
Wis. Stat. Ann, $186.113(1) (Supp. 1976).

S. Pinally, in Central, the Court upheld the Federal Eome
Loan Bank !oard'm;uonl authorizing the use of mobile
facilities (the ultimate in branch offices) over a claim that
the Board eaxceeded its statutory authority in pramulga

the regulations, thereby sub gilentio upholding the
authority to regulate the use of branch offices. The W
lying statute d4id not even mention the power to mnhg
offices, unlike the Pederal Credit Union Act.

6. There being substantial authority, both express :

to support the use of branch offices, the quastiom left is .
vhether or not the State can regulate the operation of JCEngN -
offices. The normal rule, of course, is that Pederal laf-f@ .« :
controlling on the issue. 8ince Congress has clearly givea
Pederal credit unions the power to branch, any state regula-

tion in this area would be an unconstitutional interference

with the power of Congress. Support for this argument lies

in the fact that vhere Congress wishes to permit stats ocomtrol
over the operation of branch offices, it expressly does so.
National banks are only authorized to operate braamch offices

®*i{f such establishment and operation are at the time expressly
authoriszsed to State banks by the statute law of the State."”

12 U.8.C.A, 836(c) (1),(2) (Supp. 1977).

7. 8ince the State cannot regulate PFederal coredit union
branching, it camnot of course, discriminate between Pederal
oxedit unieas “I.n the Stats and those without,

Q; oaviewly; ﬂl is just a cursory examinatioa of the issues.

!“ fesl that § detailed letter is necessary to persuade
Teghas, the Gosmissioner of Credit Unions of the State
M Z*11 40 more research on this matter.

(7
JOHN
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1 NGV 1375

General Counsel

Regional Director
Region IV (Toledo)

1BM Mi3-America Employees Credit Union #62399

REP: (a) RD, Region IV (Toledo) , mamoO IV/RNL:mlm, 4td.
July 30, 1976, same subj :

(b) Steve Bisker relecon with Mr. Fughes, Comuissi

Credit Unions, Wisconsin, Oct. 14, 1976, same

1. Reference (a) requests our comments regarding Wisconsin l“
jaw and its effect on 2 Federal credit union branching into GRS
state. ) i
? My Office conversed with Mr. Hughes of the State Bank _

4ce. He contended that NCUA is not specifically given autyg
allow Federal credit unions to branch, therefore, State lavw
be controlling on thés issue.

3. MCUA has interpreted Section 107(15) of the FCU Act (incidental
povers section) as permitting credit unions to branch. while the
Commissioner's Office is correct in its statement that there is no
specific authority, it is NCUA's position that §107(15) would provide
such authority. In addition the legislative history of Title II of
the Act adds further support to this contention.

4. In the event that the credit union does branch in wisconsin and
is faced with legal actiom by the Stats, NCUA will consider intexr-
vention im its behalf, However, such intervention would first be

subject t® w-t Justics approval.
S. Pliibi-tlvta‘ ¢h6 étodit union accordingly.
R

ST

JOHN L. OSTBY

10/28/76 cC-8-1
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NA;I'IONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

November 7, 1986

Office of General Counsel ( 'j

Mr. Paul C, Herring

President

Peoples Community Federal Credit Union
P.0O. Box 1377

Cumberland, MD 21501-1377

Dear Mr. Herring:

This is in response to your letter of August 27 concerning the
ability of your Federal credit union, with its main office in
Maryland, to open a branch in West Virginia.

It has been our longstanding position that a Federal credit union
(FCU) has the authority to branch. It is our opinion that any
state law purporting to limit such authority is preempted. This
position is supported by various sections of the FPCU Act, its
legislative history and case law. Enclosed is a copy of a
memorandum prepared by this Office several years ago when the
same question arose, Our position remains as is stated in the
attached 1980 memorandum.

Although not directly on point, you may wish to call legal
counsel's attention to a recent case involving a New Jersey
national bank that relocated its main office in Pennsylvania.
McEnteer v, Clarke, 55 LW 1061 (September 25, 1986).

I hope that the enclosed memorandum will prove helpful. Please
contact me if you have further questions.

Sincerely,

S

STEVEN R. BISKER
Assistant General Counsel

HMU:sg

Enclosure

N N S S N B
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GC STAFF COMMENTS: GC-4~10

The following comments have been prepared ia response to the request of the
General Counsel on the question of state regulation of Vederal credit uniom
branching activity. Our coanclusion 1is based on the supremacy of Federal
regulation, the structure of the Federal Credit Uniom Aet, the clear inteat of

Congress, and the snalogous experience of the Federal Home Loan Bank Board ia
the roaulation of branching. o

The recently decided case of Jones v. Rath Packing Co., 403 U.8. 519
(1977), sets out the determinants that the court will loek te ia deciding
vhether or not state lav is preempted by Federal law. The ceurt stated that the
“first inquiry is vhether Congress, pursuant to its power to regulate commercs,
UsSe Const., Art. 1, §8, has prohibited state regulation of the particular
aspects of commerce invelved.” The states' police powers will met be disturbed
unless Congress has °. « . 'unmistakenly so ordained' . . « that its enactments
alone are to regulate a part of commerce.” further, the court held that
Congress' intent may be odtained by way of review of what is expliecitly
contained in the statute's language or implicitly contained in 1its structure and
purpose.”

Congrass has explicitly stated in 12 U.8.Cs § 1756 that "Tederal credit
unions shall be under the supervision of the Board . « « . Further, the Board,
before approving any FCU's organisation certificate (charter), is required by 12
UeSeCe § 1754 to make an appropriate investigatiom “for the purpose of
determining (1) vhether the organization certificata comforms to the provisions
of this chapter; (2) the general character and fitness of the subscriders
thereto; and (3) the economic advisability of establishing the proposed Yederal
credit unioa.” Ia S. Rep. No. 533, 73D Congress 2d Sess. 4 (1934), the Committes
on Banking and Curremey, in discussing the necessity of a Federal lav governiag
credit unions iastead of state laws noted, amoug other reasons, thati

(e) In order to have a uniform development, ﬁh. State laws
differ ia essential particulars and msny of them are very
imperfect rendering normal development impossidles o« « o

(f) Because the prodlems with vhich the credit union {s
concerned are truly national problems which caa only be aet
nationally by a Federal law.

With respect to the above, it 1is clear that Congress intended that Pederal
credit unions be governed by Federal law.

As examination of the Federal Credit Union Act reveals that Congress has

"cxprctoly recognized that Federal Credit Unions possess the power to branch.
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Congress amended the Federal Credit Uniom Act by its Act of July 31, 1946, Pub.
L. 574, § 8, 60 Stat. 745, which read, im section 8(4):

(4) Sudject Te the control and supervision of the Governor
and under sueh rules and regulations as the Governor may
prescribe, the liquidating sgent of & Federal credit uaion ia
inveluntary liquidation shall (1) cause notice to be givea to
creditors and members to present their claims and make legal
proof thereof, vhich netice shall be published cnce a week ia
sach of three successive weeks in a newspaper of geseral
circulation in each ceunty ia which the PFederal credit umiea i{a
liquidation maintained an office or dranch for the tramsactiom
of business oa the date it ceased unrestricted oparaticans;

e o o o(Emphasis supplied) i -

This section, with minor changes, 1is presently codified as sectiea
120(b)(4)8 tha Federal Credit Uniom Act (12 U.8.Ce § 1766(d)(4)). Lagislative
history iadicates that the 1946 ameadnents merely codified the inveluatary
liquidation procedures smployed by the Governor of the Federal Deposit lIasurance
Corporation, a predecessor ¢f the National Credit Union Admimtistratiom, as
evidenced dy the follewing colloquy!

. A Mr. Rhodes . . . Thea the new section to de added would
change section 16 and give the proper procedurs in the event it
was necessary to liquidate a credit union. The act at present
permits a charter te be suspended or revoked, but it does oot
say vhat might be done toward clearing out its affairs and
closing them up, and ve are favoradble to haviang it. Perhaps &
representative of the Federal Deposit Insurance Corporation
aight add a word to that, if there are any questions about it.

Senator Millikin. Whea a charter is suspended does the IFDIC
step in and take charge in any wvay of the liquidation, or is
that left in the hands of the directors or those who are
uanaging the loeal councera?

‘ Mr. Orchards Wherever possible ve ask the local group te

closs it up, but there are semetines vhan the local officers
abandon it and there we must step in.

Senator Millikin. Whea the local officers do close up, how
closely does the FDIC follow 1t? :

Mr. Orchard. We check it very carefully and aceouat for
avery ceat.

Semator Millikin. Do you exercise any discretion in the
manner of direoiution or do you just simply watch 1t?

Mr. Orchard. We have set up a standard procedurs which we
give them immediately they attempt to liquidate.

Senator Millikin. You requirs them to follow that

procedure?
| ‘ Mr. Orchard. We require them to follow that procedurs. 1f

| they don't follov it then wve take thea over and put them ia what
. we call an involuntary liquidation, wvhich is provided for here.
|
\
|
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We have had less than 50 cases of that kind, but when they do
occur we need some vay of actuslly closing them up so that
clains can be barred after a reasonabls time and the thing canm
be done im an ocrderly fashion. This 1is provided for ia this
proposed ameadment. Hearing before the Committes om Beaking and

Cu United States Senate, Seventy-inth Tess, Second
eoslon: on I $377, an het o Xesed theFetomr S (e ot e
Taet], oudy 7,719%6, ot pages 16, 17.

A more recent expression of Congressional will oceurred ia 1970, during
delideratious coscerning the crsatios of the Mational Credit Uaiea
Administration as an independent agency of the Federal goverament. Sectiom
205(e) of S. 3822, s bill intreduced in the second session of the 9lst Comgress
(May 1970), provided that:

Except with the prior written conseat of the Admimtstrator 1 ")
insured credit union chall establish and operats any nev brameh

oF move its main office or any brasech from oae loecatioca te
another.

‘ During hearings oam this bill, Mr. R.C. Robertson, President, CUNA Iaternatiemal,
Ince., commented on the dill and stated the following in regard to § 203(e):

o « ¢ It 18 our opinion that this is more properly s matter
vhich falls within the prerogative and decision nakiag of the
Credit Unioa concerned rather than the Admiaistrator of the
National Credit Union Administratiom. Buu% on 8. 3822 lefore
the Subcommittee on Finsancial Institutions, 9lst Congress,

Session Z.hu 1970) at 116.

In subsequant testimony, Mr. Mal Nestlerode, Treasurer of the National
Association of Federal Credit Unions, expressed wholehearted coneurreacs with
CUMA's positiom om § 205(c). 14 at p. 30. '

The Committee oa Banking and Currency deleted 205(c). In Senate Repozt

Nunber 91-1128, 91st Congress, Second Session 1970) at page 7, it noted its
reasonss

The Committse also deleted s prohidition against establishing :

branches or moving an offiece or branch without approval from the i
Administrator. Since credit unions are nonconpetitive with each

other, authority over branching or movemeat of the main office

is not necessary for proper operation of the insurance prograa.

If branching were to affeet costs of operation adversely, the

Administrator could deal with the prodles under other suthozity

he bill.
' int

Thus, in its discussion (and rejection) of proposed limitations on the power of
-~ eredit unions to sstablish branches, Congress exprassly acknowledged that power
and the fact that credit unions have historically engaged in braneching activity.
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AMdditiocnslly, we are of the opinion that the Federal Credit Uniom Act is a
comprehensive statute vhich comprises an exclusive Federal regulatery scheae to
govern the powars and operations of Tederal credit unions. Such a regulatory
scheme was recognised for Federal savings and loan asseciatiens in People of the
State of California v. Coast Federal Savings and Loam Associstion, ¢ F.Supp.
311 (S.DsCals 1951)¢ Federal regulatiom vas summarised there as coatrolling s
Federal savings and loan “"from its cradle to 1its corperate grave” 98 PF.Supp. at
316. The court also discussed distinectiocns between natiocmal banks and Federal
savings and loan associations. With respect to the latter imstitutiocns, the
court noted thatt

o ¢ o« Congress made plenary preemptive delegatiom to the
(Yederal Home Loan Bank] Board to orgaaise, iseorporate,
supervise and regulate, leaviag no field for state supervisies.
(Baphasis added.) 1d. ‘

See also, Elwert v. Pacific First Federal Savings and Loas Assecistiom, 138 7.
Supp. 393 at 400 (D.Ore. 1956). - -

The Bome Owners' Loen Act of 1913, specifically 12 U.8.C. $1464(a),
suthoriszes the FHLES “. . . to provide for the orgamizationm, incorperation,
exsmisstioa, operation and regulation of . « « 'Federal Saviags asd Loaa
Association(s]', and to issue charters therefor. . . " Likewise, the Federsl
Credit Union Act authorizes the Admintstrator to perform such fumctioms with
respect to Federal credit unions. 12 U.8.C. §§ 1754, 1756, and 1766. Thus, the
Federal schems for credit uaions parallels that recogaised for Fedaral savings
and loan associations by the Coast court.

During our review of the asuthority of ether financial institutions (Yederal
Savings and Loan Associations and Natiomal bauks) ia the ares of bramching, two

cases of particular note vere discovered. The case of Morth Arlington National
Bank v. Kearny Federal Savings & Loan Association, 187 F.2d 564 (3rd Cir. 1951)
cert. denied, 342 U.S. 816, and United 3tates v, First PFederal Savi & Loaa
Association, 151 F.Supp. 690 (E.D. Wise 1937), aff7d, 248 7.2d 804 i’:h Cize

» cert. denied,355 U.3. 957, hold that Federal savings and loan
associations do have the authority to branch although such authority is not
explicitly stated in their statute. These holdings are relevaant ia that a strong
anslogy may be made detween the dramching authority of savings and loaa
associations and that of Federal credit unions.

North Arlington was an action brought by a natiowsl bank agsinst a Federsl
savings and loaa association which opened s branch office nsar the bank. The
bank arguad that the association was without suthority to bdranch. The Home
Owvners' Loan Act (12 UsS.C. §§ 1461-1468), the statute involved, did not give
explicit authority to the Federal Home Loan Bank Board to permit braneh offices
for associations. The court noted that the “statute is one of the type vhich
states s policy, provides for the project under consideration, lays down some
general rules aand prohibditions and leaves details to the Board. » « " The
Board, under its general authority, issued regulations for the granting of
permission for the operation of branch offices. Both parties referred to words
and phrases contained in the statute vhich they argued impliedly supperted their
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position.

The court held, at 365, that the “microscopic examinatiea of statutory
vords alone does not dring ome to any econclusion not opeam to reasonable
differences or opimion.” The court weat os to state that “(s)troag argument for
the existenes of the power of the part of the Board te establish & braneh office
for aa association ve think comes from other words e¢f the statute.” The statute
suthorizes the board to issue charters “giviag primsry comeideratioca te the bast
practices of local mutusl thrift and home-fiasncing imstitutieas in the United
States.” 12 U.8.C. § 1464(a). The court held that it was that sectioa which gave
the Board the duty and suthority to mske policy. The Beard did net exceed its
authority ia premulgating a regulatiem goveraing drasching. Further, the court
held, at 363, that a veighty facter ia suppert of tha Agemcy's iatsrpretatiea of
its authority is subsequent legislative history. la this {imstanes, the court was
prasented vith tsstimony adout twe coamgressionsl bills that were never passed,
vhich proposed to limit the power of the Boazd with Tespect to the establishment
of braneh offices. The court emphasised that "it would have deea wholly
umngcessary te provide for limitaticms oa the pover of the Board to provide for
branch offices if it had no such power at all.” It alse stated that, “(w]e thimk

that the bills snd report thus impliedly averting to the existence of the power
is stronger argument for its existenee tham the mers failure of Congress to de
anything abowt an administrative body's interpretatiom of its authority vhem the
matter is not directly called to its-atteaticn.” The court held for the
defendant association.

Our situation is somevhat analogous te the facts of MNorth Arlingtom. First,
like the Homs Owners' Act, the Federal Credit Uniom Aet does met provide
explicit authority for FCU's to bdranch, although there are words and phrases
vhich by stroag implication permit suech activity. Second, Comgress proposed to
amend the FCU Act (previously noted) by requiring prior approval by the
Administrator before am FCU could braaseh. This smendment did not pass. The clear
intent of Congress wvas to reaffirm the branching authority of Federal credit
unions by deelining to impose & requireseat that bramching decisions be subject
to prier regulatory approval. Third, MCUA has interpreted the Act as permittiag
braaching, as & result of vhich a number of FCU's have established draach
offices. Fisally, the Act contains similar broad statutory language that would
suthorise the Bosrd to regulate branchiag. :

The case of First Federal affirmed the court's holding in North Arlingtan,
thereby establishing favorable precedeat inm the 7th Cireuit. -

As a result of this iaitial researzch, it 1s ocur opinion that Pederal credit
uaions have the power to estadlish branches uander the suthority of the Federal
Credit Uaion Act, which statute, by virtus of the supremacy of Federal
legislation, preempts conflicting state legislation. A recent decision of the
United States Suprems Court prompts the further observation that state suthority
to regulate or impede branching decisions of Federsl credit unioans is further
circumseribed by the implicitc limitations imposed by the Commeree Clause of the
United States Comstitution, which grants to Congress the pover to regulate
commerce among the states and limits the power of the states to erect barriers
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againet iaterstate trade. For s recent discussion of the Commerce Clause and the
linits which it imposes on state regulatory authority, see Levis v. T
Investment Managers, Ine. UeSe s 48 UsSeleWe 4638 (U 8. June 9, 1980).




