NATIONAL CREDIT UNION ADMINISTRATION GC/EOR:jrm
Washington, D.C. 20456 4660

March 23, 1989

Ofhice of General Counsel

Mr. Joseph G. Antonucci
Chairman

Phoenix Assets, Inc.
23201 Lake Center Dr.
Suite 300

Lake Forest, CA 92630

Dear Mr. Antonucci:

This responds to your inquiry of March 9, 1989, as to the

germissibility of Federal credit unions purchasing automobile
oan receivables as part of their investment portfolios.

This matter had been previously addressed by this Office and

was deemed to be an impermissible investment. That continues

to be our position.

For your information, a copy of that prior opinion, dated
September 6, 1985, is enclosed, together with a copy of
Sections 107(7), (8), and (15) of the Federal Credit Union

Act and Part 703 of the NCUA Rules and Regulations, which set

forth investment authority.
I hope these will be of assistance to you.

Sincerely,

DR} ’Ilj.
rtto pioo 0

HATTIE M. ULAN
Assistant General Counsel

EOR:jrm

—————
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Joseph A, McDonald, Esgq.

Vice President/Legal Counsel
California Credit Union League
2350 South Garey Avenue
Pomona, CA 91766-5898

Dear Joe:

| This is in response to your recent letter concerning Federal

| credit union participation in a Certificate of Automobile
Receivables program (CARs program). As explained in your letter,
a CARs program involves packaging of automobile loans by an
originating lender and sale of ownership interests in the pool of
loans to outside investors. The originating lender would
typically service the loans, while the cash flow goes to the
investors. You asked three specific questions concerning Pederal

‘ credit union participation in CARs programs. For ease of

reference, your questions are restated, followed in each case by .
‘our response.

‘ Question 1.

Is this type of program one in which credit unions may invest

pursuant to 12 U.S.C. §1757 (Section 107 of the Federal
Credit Union Act)? \

i Federal credit union investment in a CARs program would not
| appear to be legal. Federal credit union investments are, as
B you know, limited as set forth in Section 107. This Section
| does not expressly authorize investment in a CARs program or
its equivalent. It might be possible to view the investment
as an investment in an equitable interest in underlying
loans.  The authority of a Federal credit union.to invest in
loans,. however, is generally limited to (1).origination of
loans by the credit union to its own members -(see Sections
107(5) and 107(7) (A) of the Act and Section 701,21 of NCUA's
regulations (12 C.F.R. 701.21)), (2) purchase by the credit
union of "eligible obligations® of its own members (see

‘ - Section 107(13) of the Act and Section 701.23 of NCUA's

regulations (12 C.F.R. 701.23)), (3) purchase of notes made
by individual members of a liquidating credit union (see
Sections 107(13) and 107(14) of the Act and Paragraph I of
NCUA Interpretive Ruling 84-1), and (4) purchase of "assets"
‘ from another credit union (see Section 107(14) of the Act-- ‘
also note that, with the exception of Paragraph I of
Interpretive Ruling 84-1, NCUA has not promulgated
implementing regulations concerning this authority). It does

‘ S : - . s N
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loans that were made solely to individuals who are members of
the investing credit union. fThat eventuality, however, woulgd

incidental power Pursuant to 12 u.s.c. §1757(16) (Section
107 (16) of the Federal Credit Union Act)?

As previously indicated, a Federal credit union has the
authority to sell "eligible obligations" of jtg members,

L This authority is implemented pursuant to Section 701.23 of

>

NCUA's regulations. This is the case when it sells loans or
groups (packages) of loans, However, here it would appear
that an PCU wauld be underwriting securities representing
interests in a pPool of loans. Whether Or not this is the
case requires an analysis of applicable Security laws., 1In
any event, pursuant to pPrevailing case law on express and
incidental powers, we question whether this is an authorized
activity for PCU's. we would be glad to review your research
on this issue jif you have reached a different conclusion,

Question 3. . (

Would it be Proper for a Credit Union Service Organization
(CUSO) to house and broker a CARs program for credit unions
pursuant to Section 701.27 of the NCua Regulations?

authorized activities currently listed in Section 701.27.
That regulation is under review, however, and in fact we
expect that the NCUA Board will issue a Proposed revised
regulation at jits September 5 meeting. If you believe this
should be an authorized activity for CUSO's, I would
eéncourage you to use the comment period as an opportunity to
make a case in that regard, :

I hope this is responsive to your inquiry. - Also, 1
apologize for the delay in responding. Finally, ff ‘you have any
questions or wish to pursue these issues further; Please feel
free, as always, to give me a call.

Sincerely,

\l

ROBERT M. FENNER

. . Acting General Counsel

{!




(3) the names and addresses of the subscribers
to the certificate and the number of shares sub-
scribed by each:

{(4) the initial par value of the shares;

(5) the proposed field of membership, specified
in detail;

(6) the term of the existence of the corporation,
which may be perpetual; and

(7) the fact that the certificate is made to en-
able such persons to avail themselves of the advan-
tages of this chapter.

Such organization certificate may also contain any
provisions approved by the Board for the manage-
ment of the business of the association and for the

conduct of its affairs and relative to the powers of its

directors, officers, or stockholders.

§ 1754 § 104

Approval of organization certificate.—The
organjzation certificate shall be presented to the
Board for approval. Before any organization
certificate is approved, an appropriate investiga-
tion shall be made for the purpose of determining
(1) whether the organization certificate conforms
to the provisions of this chapter; (2) the general
character and fitness of the subscribers thereto;
and (3) the economic advisability of establishing
the proposed Federal credit union. Upon approval
of such organization certificate by the Board it
shall be the charter of the corporation, and one of
the originals thereof shall be delivered to the cor-
poration after the payment of the fee required
therefor. Upon such approval the Federal eredit
union shall be a body corporate and as such, sub-
ject to the limitations herein contained, shall be
vested with all of the powers and charged with all
of the liabilities conferred and imposed by this
chapter upon corporations organized hereunder.

§ 1755 § 105

Fees.—(a) In accordance with rules prescribed
"by the Board, each Federal credit union shall pay to
the Administration an annual operating fee which
may be composed of one or more charges identified
as to the function or functions for which assessed.

(b) The fee assessed under this section shall be
determined according to a schedule, or schedules,
or other method determined by the Board to be
appropriate, which gives due consideration to the
expenses of the Administration in carrying out its
responsibilities under this Act and to the ability of
Federal credit unions to pay the fee. The Board
shall, among other things, determine the periods
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for which the fee shall be assessed and the date or
dates for the payment of the fee or increments.
thereof.

(c) If the annual operating fee is compssed of
separate charges, no supervision charge shall be
payable by a Federal credit union, and the Board
may waive payment of any or all other charges
comprising the fee, with respect to the year in
which its charter is issued, or in which final distri-
bution is made in its liquidation or the charter can-
celed.

(d) All operating fees shall be deposited with the
Treasurer of the United States for the account of
the Administration and may be expended by the
Board to defray the expenses incurred in carrying
out the provisions of this Act including the exami-
nation and supervision of Federal credit unions.

(e)(1) Upon request of the Board, the Secretary

of the Treasury shall invest and reinvest such por-
tions of the annual operating fees deposited under

" subsection (d) as the Board determines are not

needed for current operations.

(2) Such investments may be made only in
interest bearing securities of the United States
with maturities requested by the Board bearing
interest at rates determined by the Secretary of
the Treasury, taking into consideration current
market yields on outstanding marketable obliga-
tions of the United States of comparable maturi-
ties.

(3) All income derived from such investments
and reinvestments shall be deposited to the ac-
count of the Administration described in subsec-
tion (d). ~

§ 1756 § 106

Reports and examinations.—Federal credit
unions shall be under the supervision of the Board,
and shall make financial reports to it as and when it
may require, but at least annually. Each Federal
credit union shall be subject to examination by, and

for this purpose shall make its books and records -

accessible to, any person designated by the Board.

§ 1757 107

Powers.—A Federal credit union shall have sue-
cession in its corporate name during its exxstence
and shall have power—

(1) to make contracts; ,
(2) to sue and be sued;

(3) to adopt and use a common seal and alter
the same at pleasure;




(4) to purchase, hold, and dispose of property
necessary or incidental to its operations;

(5) to make loans, the maturities of which shall
not exceed twelve years except as otherwise pro-
vided herein, and extend lines of credit to its mem-
bers, to other credit unions, and to credit union
organizations and to participate with other credit
unions, credit union organizations, or financial or-
ganizations in making loans to credit union mem-
bers in accordance with the following:

(A) Loans to members shall be made in
conformity with criteria established by the board
of directors: Provided, That—

(i) a residential real estate loan on a one-
to-four-family dwelling, including an individual co-
operative unit, that is or will be the principal
residence of a credit union member, and which is
secured by a first lien upon such dwelling, and may
have a maturity not exceeding thirty years or such
other limits as shall be set by the National Credit
Union Administration Board (except that a loan on
an individual cooperative unit shall be adequately
secured as defined by the Board), subject to the
rules and regulations of the Board;

(ii) a loan to finance the purchase of a
mobile home, which shall be secured by a first lien
on such mobile home, to be used by the credit union
member as his residence, a loan for the repair,
alteration, or improvement of a residential dwell-
ing which is the residence of a credit union
member, or a second mortgage loan secured by a
residential dwelling which is the residence of a
credit union member, shall have a maturity not to
exceed fifteen years unless such loan is insured or
guaranteed as provided in subparagraph (iii);

(ili) a loan secured by the insurance or
guarantee of, or with advance commitment to pur-
chase the loan by, the Federal Government, a State
government or any agency of either may be made
for the maturity and under the terms and condi-
tions specified in the law under which such insur-
ance, guarantee, or commitment is provided;

(iv) a loan or aggregate of loans to a
director or member of the supervisory or credit
committee of the eredit unmion making the loan
which exceeds $10,600 plus pledged shares, be
approved by the board of directors;

(v) loans to other members for which
directors or members of the supervisory or credit
committee act as guarantor or endorser be
approved by the board of directors when such
loans standing alone or when added to any out-
standing loan or loans of the guarantor or endorser
exceeds $10,000;

(vi) the rate of interest may not exceed 15
per centum per annum on the unpaid balance inclu-
sive of all finance charges, except that the Board
may establish—

(I) after consultation with the appropriate com-
mittees of the Congress, the Department of Treas-
ury, and the Federal financial institution
regulatory agencies, an interest rate ceiling ex-
ceeding such 15 per centum per annum rate, for
periods not to exceed 18 months, if it determines
that money market interest rates have risen over
the preceding six-month period and that prevailing
interest rate levels threaten the safety and sound-
ness of individual credit unions as evidenced by
adverse trends in liquidity, capital, earnings, and
growth; and

(IT) a higher interest rate ceiling for Agent mem-
bers of the Central Liquidity Facility in carrying
out the provisions of title III for such periods as the
Board may authorize,

(vii) the taking, receiving, reserving, or
charging of a rate of interest greater than is al-
lowed by this paragraph, when knowingly done,
shall be deemed a forfeiture of the entire interest
which the note, bill, or other evidence of debt
carries with it, or which has been agreed to be paid
thereon. If such greater rate of interest has been
paid, the person by whom it has been paid, or his
legal representatives, may recover back from the
credit union taking or receiving the same, in an
action in the nature of an action of debt, the entire
amount of interest paid; but such action must be
commenced within two years from the time the
usurious collection was made;

(viii) a borrower may repay his loan, prior
to maturity in whole or in part on any business day
without penalty, except that on a first or second
mortgage loan a Federal credit union may require
that any partial prepayments (I) be made on the
date monthly installments are due and (II) be in the
amount of that part of one or more monthly install-
ments which would be applicable to principal;

(ix) loans shall be paid or amortized in
accordance with rules and regulations presecribed
by the Board after taking into account the needs or
conditions of the borrowers, the amounts and dura-
tion of the loans, the interests of the members and
the credit unions, and such other factors as the
Board deems relevant;

(x) loans must be approved by the credit
committee or a loan officer, but no loan may be
made to any member if, upon the making of that
loan, the member would be indebted to the Federal
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credit union upon loans made to him in an aggre-
gate amount which would exceed 10 per centum of
the credit union's unimpaired capital and surplus.

(B) A self-replenishing line of credit to a bor-
rower may be established to a stated maximum
amount on certain terms and conditions which may
be different from the terms and conditions estab-
lished for another borrower.

(C) Loans to other credit unions shall be
approved by the board of directors.

(D) Loans to credit union organizations shall
be approved by the board of directors and shall not
exceed 1 per centum of the paid-in and unimpaired
capital and surplus of the credit union. A credit

union organization means any organization as de-

termined by the Board, which is established pri-
marily to serve the needs of its member credit
unions, and whose business relates to the daily
operations of the credit unions they serve.

(E) Participation loans with other credit
unions, credit union organizations, or financial or-
ganizations shall be in accordance with written poli-
cies of the board of directors. Provided, That a
credit union which originates a loan for which par-
ticipation arrangements are made in accordance
with this subsection shall retain an interest of at
least 10 per centum of the face amount of the loan.

(6) To receive from its members, from other
credit unions, from an officer, employee, or agent
of those nonmember units of Federal, Indian
Tribal, State, or local governments and political
subdivisions thereof enumerated in section 207 of
this Act and in the manner so prescribed, from the
Central Liquidity Facility, and from nonmembers
in the case of credit unions serving predominantly
low-income members (as defined by the Board)
payments on-(A) shares which may be issued at
varying dividend rates; (B) share certificates which
may be issued at varying dividend rates and maturi-
ties; and (C) share draft accounts authorized under
Section 205(f); subject to such terms, rates, and
conditions as may be established by the board of
directors, within limitations prescribed by the
Board. .

P (A) in loans exclusively
to members; (B) in obligations of the United States

of America, or securities fully guaranteed as to
principal and interest thereby; (C) in accordance
with rules and regulations prescribed by the
Board, in loans to other credit unions in the total
amount not exceeding 25 per centum of its paid-in
and unimpaired capital and surplus; (D) in shares
or accounts of savings and loan associations or
mutual savings banks, the accounts of which are
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insured by the Federal Savings and Loan Insur-
ance Corporation or the Federal Deposit Insurance -
Corporation; (E) in obligations issued by banks for
cooperatives, Federal land banks, Federal interme-

diate credit banks, Federal home loan banks, the

Federal Home Loan Bank Board, or any corpora-
tion designated in section 846 of Title 31 as a
wholly owned Government corporation; or in obli-
gations, participations, or other instruments of or
issued by, or fully guaranteed as to principal and
interest by, the Federal National Mortgage Associ-
ation or the Government National Mortgage Asso-
ciation; or in mortgages, obligations, or other
securities which are or ever have been sold by the
Federal Home Loan Mortgage Corporation pursu-
ant to Section 305 or Section 306 of the Federal
Home Loan Mortgage Corporation Act; or in obli-
gations or other instruments or securities of the
Student Loan Marketing Association; or in obliga-
tions, participations, securities, or other instru-

. ments of, or issued by, or fully guaranteed as to
~ principal and interest by any other agency of the

United States and a Federal credit union may issue
and sell securities which are guaranteed pursuant
to section 306(g) of the National Housing Act; (F)in
participation certificates evidencing beneficial in-
terests in obligations, or in the right to receive
interest and principal collections therefrom, which
obligations have been subjected by one or more
Government agencies to a trust or trusts for which
any executive department, agency, or instrumen-
tality of the United States (or the head thereof) has
been named to act as trustee; (G) in shares or de-
posits of any central credit union in which such
investments are specifically authorized by the
board of directors of the Federal credit union mak-
ing the investment; (H) in shares, share certifi-
cates, or share deposits of federally insured credit
unions; (I) in the shares, stocks, or obligations of any
other organization, providing services which are as-
sociated with the routine operations of credit unions,
up to 1 per centum of the total paid in and unimpaired
capital and surplus of the credit union with the ap-
proval of the Board: Provided, however, That such
authority does not include the power to acquire con-
trol directly or indirectly, of another financial in-
stitution, nor invest in shares, stocks or obligations
of an insurance company, trade association, liquidity '
facility or any other similar organization, corpora-
tion, or association, except as otherwise expressly
provided by this Act; (J) in the capital stock of the
National Credit Union Central Liquidity Facility;
and (K) investments in obligations of, or issued by,
any State or political subdivision thereof (including
any agency, corporation, or instrumentality of a
State or political subdivision), except that no credit




. union may invest more than 10 per centum of its
‘unimpaired capital and surplus in the obligations of
any one issyer (exclusive of general obligations of
the issuer).

<0rt0-ma kedNERP gl Shrikcs™nd in
State banks, trust companies, and mutual savings
banks operating in accordance with the laws of the
State in which the Federal credit union does
business, or in banks or institutions the accounts of
which are insured by the Federal Deposit Insur-
ance Corporation or the Federal Savings and Loan
Insurance Corporation, and for Federal credit
unions or credit unions authorized by the Depart-
ment of Defense operating suboffices on American
military installations in foreign countries or trust
territories of the United States to maintain demand
deposit accounts in banks located in those coun-
tries or trust territories, subject to such regulations
as may be issued by the Board and provided such
banks are correspondents of banks described in this

paragraph;

(9) to borrow in accordance with such rules and
regulations as may be prescribed by the Board,
from any source, in an aggregate amount not ex-
ceeding, except as authorized by the Board in
carrying out the provisions of title I11, 50 per centum
of its paid-in and unimpaired capital and surplus:
Provided, That any Federal credit union may dis-
count with or sell to any Federal intermediate credit
bank any eligible obligations up to the amount of its
paid-in and unimpaired capital;

(10) to levy late charges, in accordance with
the bylaws, for failure of members to meet
promptly their obligations to the Federal credit
union; ’

(11) to impress and enforce a lien upon the
shares and dividends of any member, to the extent
of any loan made to him and any dues or charges
payable by him;

(12) in accordance with rules and regulations
prescribed by the Board, to sell to members negoti-
able checks (including travelers checks), money or-
ders and other similar money transfer instruments;
and to cash checks and money orders for members,
for a fee;

(13) in accordance with rules and regulations
prescribed by the Board, to purchase, sell, pledge,
or discount or otherwise receive or dispose of, in
whole or in part, any eligible obligations (as
defined by the Board) of its members and to pur-
chase from any liquidating credit union notes made
by individual members of the liquidating credit
union at such prices as may be agreed upon by the
board of directors of the liquidating credit union

and the board of directors of the purchasing credit
union, but no purchase may be made under author-
ity of this paragraph if, upon the making of that
purchase, the aggregate of the unpaid balances of
notes purchased under authority of this paragraph
would exceed 5 per centum of the unimpaired capi-
tal and surplus of the credit union; and

(14) to sell all or a part of its assets to another
credit union, to purchase all or part of the assets of
another credit union and to assume the liabilities of
the selling credit union and those of its members
subject to regulations of the Board;
(A) are offered and sold pursuant to section
4(5) of the Securities Act of 1933 (15 U.S.C.
77d(5)); or
(B) are mortgage related securities (as that
term is defined in section 3(aX41) of the
Securities Exchange Act of 1934 (15 U.S.C.
78c(a)41)), subject to such regulations as the
Board may prescribe, including regulations
prescribing minimum size of the issue (at the
time of initial distribution) or minimum ag-
gregate sales prices, or both;

(16) to exercise such incidental powers as shall

be necessary or requisite to enable it to carry on

effectively the business for which it is incorporated.

§ 1758 § 108

Bylaws.—In order to simplify the organization
of Federal credit unions the Board shall from time
to time cause to be prepared a form of organization
certificate and a form of bylaws, consistent with -
this chapter, which shall be used by Federal credit
union incorporators, and shall be supplied to them
on request. At the time of presenting the organiza-
tion certificate the incorporators shall also submit
proposed bylaws to the Board for its approval.

§ 1759 § 109

Membership.—Federal credit union member-
ship shall consist of the incorporators and such
other persons and incorporated and unincorporated
organizations, to the extent permitted by rules and
regulations prescribed by the Board, as may be
elected to membership and as such shall each
subscribe to at least one share of its stock and pay
the initial installment thereon and a uniform en-
trance fee if required by the board of directors; ex-
cept that Federal credit union membership shall
be limited to groups having a common bond of oc-
cupation or association, or to groups within a well-
defined neighborhood, community, or rural district.
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703.1-703.2

INVESTMENT AND DEPOSIT ACTIVITIES

PART 703

§703.1 Scope

Sections 107(7), 107(8) and 107(15) of the Federal
Credit Union Act (12 U.S.C. §§1757(7), 1757(8),
1757(15)), set forth those securities, deposits, and
other obligations in which Federal credit unions
may invest. Included are securities issued or fully
guaranteed by the United States Government or
any of its agencies, shares of central credit unions
and any federally-insured credit union, accounts
in other federally-insured financial institutions,
certain mortgages and mortgage-related securi-
ties, and other specified investments. This Part in-
terprets several of the provisions of Sections

107(7), 107(8) and 107(15)B). It also places limits

on the types of transactions that Federal credit
unions may enter into in connection with the pur-

chase and sale of authorized securities, deposits, -

and obligations under Sections 107(7), 107(8) and
107(15)B). This Part does not apply: to in-
vestments in loans to members and related ac-
tivities, which are governed by Sections 701.21,
701.22 and 701.23 (12 C.F.R. §§701.21, 701.22 and
701.23); to the purchase of real estate-secured
loans pursuant to Section 107(15)(A), which is
governed by Section 701.23; to investment in
credit union service organizations, which is gov-
erned by Section 701.27 (12 C.F.R. §701.27); or to
investment in fixed assets, which is governed by
Section 701.36 (12 C.F.R. §701.36).

§703.2 Definitions.

(a) Adjusted trading means any method or
transaction used to defer a loss whereby a Federal
credit union sells a security to a vendor at a price
above its current market price and simultaneously
purchases or commits to purchase from the vendor
another security at a price above its current market
price. e

(b) BailmeRifor hire contract means a contract
whereby a #Rird f:rty, bank or other financial
institution, for-a fee, agrees to exercise ordinary
care in protecting the securities held in safekeeping
for its customers.

(¢) Bankers’ Acceptance means a time draft that
is drawn on and e-cepted by a bank, and that
represents an irrevocable obligation of the bank.

(d) Cash forward agreement means an
agreement to purchase or sell a security with
delivery and acceptance being mandatory and ata
future date in excess of thirty (30) days from the
trade date. ,

Part 703

Investment and Deposit Activities

(e) Eurodollar deposit means a deposit in a
foreign branch of a United States depository
institution.

(f) Facility means the home office of a Federal
credit union or any suboffice thereof, including but
not necessarily limited to a wire service, telephonic
station, or mechanical teller station.

() Federal funds transaction means a short-term
or open-ended transfer of funds to a Section 107(8)
institution.

(h) Futures contract means a contract for the
future delivery of commodies, including certain
government securities, sold on commodities
exchanges.

(i) Immediate family member means a spouse or
other family members living in the same household.

() Market price means the last established price
at which a security is sold.

(k) Maturity date means the date on which a
security matures, and shall not mean the call date
or the average life of the security.

(1) Repurchase transaction means a transaction
in which a Federal credit union agrees to purchase
a security from a vendor and to resell the same or
any identical security to that vendor at a later date.
A repurchase transaction may be of three types:

(1) Investment-type repurchase transaction
means a repurchase transaction where the Federal
credit union purchasing the security takes physical
possession of the security, or receives written
confirmation of the purchase and a custodial or safe-
keeping receipt from a third party under a written
bailment for hire contract, or is recorded as the
owner of the security through the Federal Reserve
Book-Entry System;

(2) Financial institution-type repurchase
transaction means a repurchase transaction witha
Section 107(8) institution;

(3) Loan-type repurchase transaction means any
repurchase transaction that does not qualify as an
investment-type or financial institution-type
repurchase transaction. '

(m) Reverse repurchase transaction means a
transaction whereby a Federal credit union agrees
to sell a security to a purchaser and to repurchase

Change 4/July, 1988
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PART 703

NCUA RULES AND REGULATIONS

703.2-703.3

0y

- the same or any identical security from that pur-
“chaser at a future date and at a specified price.

(n) Section 107(8) institution means a institution
in which a Federal credit union is authorized to
imnake deposits pursuant to Section 107(8) of the Fed-
eral Credit Union Act (12 U.S.C. 1757(8)), i.e., an
institution that either is insured by the Federal
Deposit Insurance Corporation or the Federal Sav-
ings and Loan Insurance Corporation or is a state
bank, trust company or mutual savings bank oper-
ating in accordance with the laws of a state in which
the Federal credit union maintains a facility.

(0) Security means any security, obligation, ac-
count, deposit, or other item authorized for invest-
ment by a Federal credit union pursuant to Section
107(7), 107(8), or 107(15XB) of the Federal Credit
Union Act (12 U.S.C. 1757, 1757(8), 1757(15XB)),
other than loans to members.

(p) Senior management employee means the credit
union’s chief executive officer (typically this
individual holds the title of President or Treas-
urer/Manager), any assistant chief executive officers
(e.g., Assistant President, Vice President or Assis-
tant Treasurer/Manager) and the chief financial offi-
cer (Comptroller).

(q) Settlement date means the date originally
agreed to by a Federal credit union and a vendor for
settlement of the purchase or sale of a security.

(r) Short sale means the sale of a security not
owned by the seller.

(s) Standby commitment means a commitment to
either buy or sell a security, on or before a future
date, at a predetermined price. The seller of the com-
mitment is the party receiving payment for assum-
ing the risk associated with committing either to
purchase a security in the future at a predetermined
price, or to sell a security in the future at a predeter-
mined price. The seller of the commitment is
required to either accept delivery of a security (in
the case of a commitment to buy) or make delivery
of a security (in the case of a commitment to sell),
in either case at the option of the buyer of the com-
mitment.

(t) Trade date means the date a Federal credit
union originally agrees, whether orally or in writ-
ing, to enter into the purchase or sale of a security.

(u) Yankee Dollar deposit means a deposit in a
United States branch of a foreign bank licnesed to
do business in the state in which it is located, or a
deposit in a state chartered, foreign controlled bank.

§703.3 Authorized Activities.

(a) General Authority. A Federal credit union may
contract for the purchase or sale of a security
provided that:

(1) The delivery of the security is to be made
within thirty (30) days from the trade date; and

(2) The price of the security at the time of pur-
chase is the market price.

(b) Cash forward agreements. A Federal credit
union may enter into a cash forward agreement to
purchase or sell a security, provided that:

(1) The period from the trade date to the settle-
ment date does not exceed one hundred and twenty
(120) days;

(2) If the credit union is the purchaser, it has
written cash flow projections evidencing its ability
to purchase the security;

(3) If the credit union is the seller, it owns the
security on the trade date; and

(4) The cash forward agreement is settled on a
cash basis at the settlement date.

(c) Loans, shares and deposits—other financial

institutions. A Federal credit union may invest in

the following accounts of other financial institu-
tions as specified in Section 107(7) and 107(8) of the
Federal Credit Union Act (12 U.S.C. 1757(7),
1757(8)): loans to nonmember credit unions in an
aggregate amount not exceeding 25 percent of the
lending credit union’s unimpaired capital and sur-
plus; shares, share certificates or share deposits of
federally insured credit unions; shares or deposits
of any central credit union specifically authorized
by the board of directors; and deposits of any Section
107(8) institution. Any such investment is subject
to the other applicable provisions of this Part 703.

(d) Repurchase transactions. A Federal credit
union may enter into an investment-type
repurchase transaction or a financial institution-
type repurchase transaction provided the purchase
price of the security obtained in the transaction is
at or below the market price. A repurchase
transaction not qualifying as either an investment-
type or financial institution-type repurchase
transaction will be considered a loan-type
repurchase transaction subject to Section 107 of the
Federal Credit Union Act (12 U.S.C. 1757), which
generally limits Federal credit unions to making
loans only to members.

(e) Reverse repurchase transactions. A Federal
credit union may enter into a reverse repurchase
transaction, provided that either any securities pur-
chased with the funds obtained from the transaction
or the securities collateralizing the transaction
have a maturity date not later than the settlement
date for the revese repurchase transaction. A
reverse repurchase transaction is a borrowing
transaction subject to Section 107(9) of the Federal
Credit Union Act (12 U.S.C. 1757(9)), which limits

a Federal credit union’s aggregate borrowing to 50
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percent of its unimpaired capital and surplus.

(f) Federal funds. A Federal credit union may sell
Federal funds to a Section 107(8) institution,
provided that the interest or other consideration
received from the financial institution is at the
market rate for Federal funds transaction and that
the transaction has a maturity of one or more busi-
ness days or the credit union is able to require
repayment at any time.

(®) Yankee Dollars. A Federal credit union may

'~ invest in Yankee Dollar deposits in a Section 107(8)

institution.

(h) Eurodollars. A Federal credit union may
invest in Eurodollar deposits in a branch of a
Section 107(8) institution.

(i) Bankers’ acceptances. A Federal credit union
may invest in bankers’ acceptances issued by a
Section 107(8) institution.

§703.4 Prohibited Activities.

(a) Except as provided in Section 701.21(), a
Federal credit union may not purchase or sell a
standby commitment.

(b) A Federal credit union may not buy or sell a
futures contract. <
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(¢c) A Federal credit union may not engage ’in

adjusted trading.

(d) A Federal credit union may not engage in a
short sale.

(e} A Federal credit union's directors, offi-
cials, committee members and senior manage-
ment employees, and immediate family members
of such individuals, may not receive pecuniary

consideration in connection with the making of

an investment or deposit by the Federal credit
union.

(® The prohibition contained in subsection (e) also
applies to any employee not otherwise covered if the
employee is directly involved in investments or
deposits unless the board of directors determines
that the employee’s involvement does not present
a conflict of interest.

(g) All transactions with business associates or
family members not specifically prohibited by
subsection (e) must be conducted at arm’s length
and in the interest of the credit union.
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