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NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

GC/RD:sg
SSIC 4630
89-1126

Office of General Counsel January 8, 1950

Ben F. Hayley, Esq. ¢
Trimmier and Associates, P.C.
Post Office Box 1885
Birmingham, Alabama 35201-1885

Re: Federal Credit Union Member Accounts (Your
November 3, 1989, Letter)

. Dear Mr. Hayley:

You have requested NCUA opinion letters concerning the
termination of a Federal credit union (FCU) member's account, an
FCU's use of the statutory lien provisions, and an FCU's payment
of varying dividend rates on share accounts. Enclosed please
find several letters on these issues.

Sincerely,

Lottt [ (oo~

HATTIE M. ULAN
Associate General Counsel

Enclosnras
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NATIONAL CREDIT UNION ADMINISTRATION
Washingron, D.C. 20456

January 2, 1990

Office of General Counsel

GC/JT:sg
SSIC 3601
89-0902

Mr. Robert S. Bascom

Compliance Specialist

Compliance and Governmental Affairs Division
New York State Credit Union League, Inc.
P.0. Box 15021

Albany, NY 12212-5021

Re: Dividends on Share Accounts (Your August 30, 1989,
Letter)

Dear Mr. Bascom:

You have asked whether Federal credit unions ("FCU's") may main-
‘tain a dividend policy that requires a member to maintain a cer-
tain balance higher than the actual par value in order to earn
dividends. Your letter was prompted by a recent opinion from
this Office on a similar issue. This response modifies our prior
opinion. An FCU cannot require a minimum balance in excess of
par value before dividends will be earned on a regular share
account. However, an FCU is not required to offer a regular
share account. An FCU may offer a special minimum balance share
account on which dividends will be paid on some or all of the
funds 'in the account only if the required minimum balance is met,
regardless of par value.

BACKGROUND

You enclosed a letter dated June 4, 1982, from NCUA's Region I
Office stating that it is permissible for an FCU not to pay
dividends on accounts with balances of less than fifty dollars.
You stated that many credit unions established a dividend policy
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requiring the member to maintain a certain balance higher than
the actual par value in order to earn dividends based on this
letter. You stated further that many credit unions assumed that
the 1982 deregqulation of requirements for share, share draft and
share certificate accounts included the deregulation of payment
of dividends.

ANALYSIS

A regular share account is defined in Section 5150.1 of the
Accounting Manual for Federal Credit Unions as one:

. that does not require a holder to
maintain a balance greater than the par value.
and that qualifies for a dividend.

Federal credit unions need not require that members open a
regular share account to establish FCU membership. Section
5150.2 of the Accounting Manual for FCU's states in part:

A regular share account does not have to be
established in order for a person to become a
member of a credit union. The board of
directors of each FCU decides what is best for
the characteristics of its membership. For
example, the board of directors may decide
that membership qualification can be
accomplished by the establishment of a
reqular, notice, split rate, minimum balance,
share draft, or share certificate account.

Section 117 of the FCU Act (12 U.S.C. 1763) provides:

At such intervals as the board of directors
may authorize, and after provision for re-
quired reserves, the board of directors may
declare a dividend to be paid at different
rates on different types of shares, at differ-
ent rates and maturity dates in the case of
share certificates, and at different rates on
different types of share draft accounts.
Dividends credited may be accrued on various
types of shares, share certificates, and share
draft accounts as authorized by the board of

directors. I1f the par value of a share ex-
ceeds $5, dividends shall be paid on all funds
e 8 accoun n 11 _share

in the reqular share account once a ful
has been purchased. (Emphasis added.)
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Section 117 of the FCU Act was amended in October of 1982 (Pub.

L. 97-320) by adding the final sentence (underlined portion) in

the current statute. Prior to this amendment, par value was set
at $5 for all FCU's.

The letter from NCUA's Region I Office was issued prior to this
amendment. As set forth in our July 31, 1989, opinion, this Of-
fice has interpreted Section 117, as amended, to state that, if
par value is greater than $5, once a full share has been
purchased and dividends have been declared, dividends must be
paid on the total dollar amount in the regular share account. If
par value is $5 or less, dividends may be paid on each par value
increment.

In the. case of special share accounts, dividends need not be paid
on all funds in the account, and the FCU can set a minimum bal-
ance requirement that must be met before the account will receive
dividends. Finally, although indicated otherwise in our prior
opinion, an FCU is not required to offer a reqular share account.
However, if offered and dividends are declared, the requirements
of Section 117 must be met. '

Sincerely,

HATTIE M. ULAN
Associate General Counsel
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NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

GC/MM:sqg
Office of General Counsel SSIC 3601
89-1024

November 30, 1989

Ms. Theresa A. Beckler
Drake, Beckler & Drake
112 North Woodlawn
Metairie, Louisiana 70001

Re: Application of a Statutory Lien (Your
October 16, 1989, Letter)

Dear Ms. Beckler:

You have asked whether a Federal credit union ("FCU") can use
a statutory lien on a member's share draft account. The
answer is yes.

BACKGROUND

Shell Employees of New Orleans Federal Credit Union used its
statutory lien to seize funds in a member's share draft
account when the member was delinquent on a loan to the FCU.
The member is challenging the FCU's authorit¥ to use the
statutory lien in this manner. The member claims that NCUA's
position in this matter is that the statutory lien can only
be applied to share accounts.

ANALYSIS

Section 107(11) of the Federal Credit Union Act (12 U.S.C.
§1757(11)) states that a Federal credit union "shall have the
power . . . to impress and enforce a lien upon the shares and
dividends of any member, to the extent of any loan made to
him and any dues or charges payable by him.*® See also
Interpretative Ruling and Policy Statement (IRPS) 82-5,

47 F.R. 57483 December 27, 1982.)

T Dok ¢ 11 e, X cen
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Section 107(11) empowers an FCU to impress a lien against
shares held by the member at the time the loan is made, as
well as against all subsequently acquired shares, to the
extent of the unpaid loan balance together with interest,
fees, and other charges. The FCU Act does not differentiate
between types of shares. The statutory lien applies to all
types of share accounts, with the exception of certain
deferred compensation and retirement (IRA) accounts.
Therefore, a statutory lien can be applied to a member's
share draft account.

Sincerely,

[ty M U e

HATTIE M. ULAN
Assistant General Counsel

cc: Regional Director, Region III (Atlanta)




NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

September 5, 1989

Office of General Counsel
GC/MM:8g
SSIC 8001
89-0731

Ms. Sarah B. Cummer

Credit Union National Association, Inc.
805 15th Street, N.W.

Suite 300

Washington, D.C. 20005-2207

Re: Payroll Deduction{Termination of Member
Accounts (Your July 26, 1989, Letter)

Dear Ms. Cummer:

You have asked the following questions: (1) Is it permissible
for a Federal credit union ("FCU") to establish a written
policy that loans repaid to the credit union by payroll
deduction can be made at rates below identical loans that are
not repaid through a pairoll deduction system? Yes. (2) If
a member defaults on a loan to the PCU and the FCU properly
withdraws all funds in the account to apply to the
outstanding loan balance, is the person's membership
terminated? No. 1Is Article III, Section 3 of the Standard
Bylaws agglicable to this situation? Yes. Does the member
have to notified that he has a certain time to raise his
account to one share? Yes, members should be notified of the
policy. (3) If a member's account is reduced to zero by an
outside third party, is the person's membership terminated?
No.

ANALYSIS

(1) You have asked whether it is permissible for an FCU to
establish a written policy that loans repaid to the FCU by



R

Ms. Sarah B. Cummer
September 5, 1989
Page 2

payroll deduction can be made at rates below identical loans
that are not repaid through a payroll deduction system. An
FCU board of directors may set interest rates on loans as
long as they comply with the guidelines of Section 107(5) of
the FCU Act (12 U.S.C. §1757(5)). This section of the FCU
Act is silent on interest rate differentiation. Section
701.21 of the NCUA Rules and Regulations (12 C.P.R. 701.21)
controls loans to members. Written loan policies are
discussed in Section 701.21(c)(2) which provides:

(2) Written policies. The board of directors
of each Federal credit union shall establish
written policies for loans and lines of credit
consistent with the relevant provisions of the
Act, NCUA's requlations, and other applicable
laws and regulations.

The allowable interest rate on loans is provided for in
Section 701.21(c)(7)(41). It states:

(1) General. Except when a higher maximum |
rate is provided for in 701.21§c)(7)§ii), a |
Federal credit union may extend credit to |
its members at rates not to exceed 15 percent

per year on the unpaid balance inclusive of

all finance charges. . . . :

Section 701.21(c)(7)(ii) currently permits rates of up to 18
percent per year.

There is nothing in the FCU Act or NCUA Rules and Requlations
prohibiting an PCU from establishing a written policy that
loans repaid to the FCU by payroll deduction can be made at
rates below identical loans that are not repaid through a
payroll deduction system. )

(2) You have asked whether a person's membership in an PCU
is terminated if the FCU properly withdraws all funds in the
account to apply to an outstanding loan balance. As a
corollary to this, you have also asked whether Article III,
Section 3 of the Standard Federal Credit Union Bylaws (FCU
Bylaws) applies to this situation and also whether there is
any notification requirement to the member. Article III,
Section 3 of the FCU Bylaws provides:

Section 3. A member who fails to complete
payment of one share within of his
admission to membership or within from
the increase in the par value of shares, or
a member who reduces his share balance below
the par value of one share and does not
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increase the balance to at least the par value
of one share within of the reduction may
be terminated from membership. (Note: The
board shall specify the time period of at
least 6 months and insert the same time
periods in each blank.)

Article III, Section 3 has been interpreted to apply when a
member's account falls below the equivalent of a single share
or when it is involuntarily reduced by the FCU through the
assessment of maintenance fees, late charges, or statutory
lien. Therefore, in your situation, the member's account
would not be terminated for a period of at least six months
after the application of the statutory lien. 1In Letter to
Credit Unions No. 70, dated November 29, 1982, notification
to a member was discussed in relation to a possible loss of
membership due to the application of Article III, Section 3.
It states:

Since this standard bylaw amendment may
result-in loss of membership if payment

of one share is not fully completed within
the specified time frame, Federal credit
unions adopting the amendment should notify
all members of the change and what they must
do to avoid adverse consequences.

We have not taken the position that notification to a member
is necessary each time a share account is reduced below par
value. However, members should be aware of the PCU's policy
of closing an account based on its falling below par value
due to absorption through lien or fees.

In your scenario, Article III, Section 3 is triggered when
the member's account is reduced to below par value or to
zero. As noted above, we have interpreted Article III,
Section 3 to apply when par value is reduced due to the FCU's
statutory lien. A member must be given at least six months
to bring his/her account back up.to par.

(3) You have also asked whether a person's membership is
terminated if the member's account is reduced to zero by an
outside third party. The analysis here is the same as in (2)
above. Therefore, Article 1II, Section 3 of the Standard
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Bylaws is applicable and the member's account would not be
terminated for a period of at least six months after the
account is reduced to zero.

Sincerely,

Uttt M (L

HATTIE M. ULAN
Assistant General Counsel
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NATIONAL CREDIT UNION ADMINISTRATION
- Washington, D.C. 20456

February 21, 1989

Othce of General Counsel

Alton P. Drain

General Manager

Mobay Emplogees Federal Credit Union
P.O. Box 50

New Martinsville, WV 26155

Re: Credit Union Policy Toward Bankrupt Members
(Your December 21, 1988, Letter)

Dear Mr. Drain:

You have asked our opinion as to whether a member may be
denied a loan based on whether the member has filed for
bankrugtcy, even if the bankruptcy did not involve your
Federal credit union. Neither the Federal Credit Union Act
nor the National Credit Union Administration's (NCUA) Rules
and Regulations prohibit such denial. You should, however,
contact local counsel to determine if such a policy violates
the Bankruptcy Act or any other applicable law.

The NCUA has consistently held that a member's fundamental
rights in a Federal credit union (FCU) are to hold a share
account _and to vote at annual and special meetings. An FCU
cannot- Withhold these rights without a formal expulsion. An
FCU may be limited in what services are denied a bankrupt
member by contractual agreements and by state and Federal
laws, including the Bankruptcy Act. .An bankruptcy policy
adopted by your FCU should be s ifically stated, either in
board meeting minutes as a result of board resolution or in
your FCU bylaws. If you wish to amend your bylaws to
implement  such a policy, you must gsubmit a nonstandard bylaw
to the NCUA Regional Office for approval.

e ) - ,
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Enclosed arg several letters issued by this Office addressing
an FCU's policy toward bankrupt members.

-—

Sincerely,

Lo My (L

HATTIE M. ULAN
Acting Assistant General Counsel

RD:sg
Enclosures




L NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

- .. November 23, 1988

Otfice of General Counsel

R.E. Miron, President

Greater New Orleans Federal Credit Union
P.O. Box 53311

New Orleans, LA 70153-3311

RE: Bankruptcy Policy (Your October 13, 1988,
Letter)

Dear Mr. Miron:

You asked if a Federal credit union ("FCU") can adopt a
bylaw that would deny FCU services to a member when any
portion of a member's debt is discharged in bankruptcy.
It is our opinion that an FCU can limit services to
those that have caused a loss.to the FCU due to
bankruptcy. An FCU may not withhold the minimum
statutory rights of membership -- maintaining a share
account and voting at annual or special meetings --
without a formal expulsion. An FCU may also be limited
by contractual agreements and by state and Federal laws,
including the Bankruptcy Act.

Enclosed are several letters issued by this Office
addressing the subject. If you wish to amend your FCU's
bylaws with a polici on limitation of services to those
that have caused a loss to the FCU through bankruptcy,
you must submit the amendatory language to the NCUA
Regional Office in Atlanta for approval.

-

. " Sincerely,
#{ﬂféf: [i i

HATTIE M. ULAN
Acting Assistant General Counsel

HMU:s8g

Enclosures
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October 21, 1988

-

Mr. Walter M. Reaves, Jr.
P.O. Box 55
West, Texas 76691

Re: Permissibility of Eliminating FCU
Services to Members in Bankruptcy
(Your July 15, 1988 Letter)

‘ Dear Mr. Reaves: *}

{
Federal credit union ("FCU") law permits an PCU to establish’
a policy to withhold FCU services from members who have
defaulted on a loan or who have caused the FCU a loss through
bankruptcy. However, an FCU may not withhold the minimum
statutory rights of membership -- maintaining a share account
and voting at annual or special meetings -- without a formal
expulsion. An PCU may also be limited by contractual
agreements and by state and Federal laws, including the
Bankruptcy Act.

_Bﬂskszgnnd

FCU extended a loan to a member. The loan was secured by an
automobile and a share certificate issued by FCU to the
member's mother. Member filed for bankruptCy and is now
making loan payments to FCU pursuant to a Chapter 13
bankruptcy. p . The bankruptcy court has reduced the amount
of thorssylonts and the interest rate on member's loan from
FCU. - wants to stop paying dividends on the share
certificate pledged as security for the loan.

Analysis

The "management® of an FCU resides in its board of directors,
. supervisory committee, and, vhere constituted, credit

_ committee. 12 U.S.C. §1761. We are unaware of any provision
in the PCU Act, NCUA's Rules and Regulations, or the FCU
Bylawvs vhich would prevent an FCU's management from
establishing a policy of withholding PCU services (e.g., ATM
services, credit cards, loans, and dividends) to members wvho
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-

have defaulted on a loan or whose bankruptcy has resulted in
a loss to the PCU.

However, PCU law does preclude management from preventing a
member from exercising the statutory rights of membership --
maintaining a share account and voting at annual and special
meetings. These rights can only be taken through a formal
expulsion. We are enclosing several previous opinions on
this issue for your reviev. An FCU must also ensure that
such a policy does not breach a share account, share
certificate or other contractual agreement between FCU and a
member, or violate state or Federal law, particularly the
Bankruptcy Act. In the facts you presented, the agreement
establishing the share certificate pledged by the mother and
the pledge agreement may not provide for a reduction in
dividends in event of default. Moreover, the reduction may
not be permitted under an order from the Chapter 13
bankruptcy judge.

Assistant General Counsel

JT:8g

Enclosures



= NATIONAL CREDIT UNION ADMINISTRATION B0
© Washingron, D.C. 20456 L

August 22, 1988

Office of General Counsel

Mr. Thomas P. Munley
Vice-President

Chryco Newark Federal Credit Union
P.0. Box 8065

Newark, Delaware

Re: Expulsion of Members (Your May 20, 1988, Letter)

Dear Mr. Munley:

1

A Federal credit union ("FCU") board may not expel members from
an insticution for "nonparticipation” under Section 118(b) of the
FCU Act [12 U.S.C. 81764(b)] simply because they have caused the
credit union a loss. A member can be expelled for causing a loss
only by a member vote under Section 118(a) (12 U.S.C. 81764(a)].
Of course, the FCU board may refuse to extend credit and take
other reasonable actions against such persons.

Article XVI, Section | of the FCU Standard Byalaws states:

[(a] member may be expelled only in the manner
provided by cthe [FCU] Act. Expulsion or
withdrawval shall not operate to relieve a
senber of any liability to this credit union.
All amounts paid in on shares by expelled or
wvithdraving msembers, prior to their expulsion

- _or withdrawal, shall be paid to them in the

: order of their withdrawal or expulsion, but
only as funds become available and only after
deducting therefrom any amounts due from such
aembers to this credit union.

Section 118 of the FCU Act [12 U.S.C. 81764] sets out two methods
of expulsion of members. Seccion 118(a) scates: "[e]xcept as
provided in subsection (b) of chis section, a meamber may be
expelled by a two-thirds vote of the members of a Federal credic
union present at a special meeting called for that purpose, buc
only afcer opportunity has been given him to be heard.” There
are no restrictions as to what reasons constitute cause for
expelling a member under Section 118(a); a member can be expelled
under this procedure simply for causing the institucion a
financial loss. )

#1119 -—
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Section 118(B) provides:

{t]he board of directors of a Federal credit
union may, by a majority vote of a quorum of
directors, adopt and enforce a policy with
respect to expulsion from membership based on
nonparticipacion by a member in the affairs
of the credit union. In establishing ics
policy, the board should consider a member’s
failure to vote in annual credit union
elections or failure to purchase shares from,
obtain a loan from, or lend to the Federal
credic union. 1If such a policy is adopted,
written notice of the policy as adopted and
the effective date of such policy shall be
mailed to each member of the credit union at
the member's current address appearing on the
records of the credit union not less than 30 ‘l
days prior to the effective date of such
policy. In addition, each new member shall {
be provided written notice of any such

policy prior to or upon applying for
cembership.

A member's causing the FCU a loss would not fall within che
statutory provision of "nonparticipation . . . in the affairs of
the credit union." It is not akin to failing to vote, purchase
shares, obtain a loan from or lend to an FCU. Therefore, an rCU
board cannot use its Section 118(b) auchority to expel a member
based on losses suffered because of the member’'s actions. .

Only Section 118(a), which permits expulsion for any reason,
provides authority for an FCU to expel a member based on losses

he or she may have caused the FCU.
y
l /
’ ? .

TIMO P. McCOLLUM
Assistant General Counsel

—_—— -
-

TPM:sg
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Bruce D. Foreman, Esq.

Melman, Gekas, Nicholas &
Lieberman

3207 North Front Street

Harrisburg, PA 17108-0902

Dear Mr. Foreman:

This responds to your letter of January 22, 1986, concerning e
issue of termination or expulsion of Federal credit union (FCU
members. Specifically, you ask whether an PCU may adopt a |
written policy providing tor expulsion where the meadber has -
caused financial loss to the credit union by failing to repay
debts or other obligations or by discharging the same in
bankruptcy or where the member disrupts the operation of the
credit union with respect to conduct towards the credit union's
officers or employees.

Article XVI, Section 1l of the FCU Bylaws states that a member may
be expelled only in the mannet prtovided in the FCU Act. As you
have stated in your letter, Section 118 of the PCU Act, 12 U.S.C.
§1764 addresses expulsion of members. Two methods of expulsion
are set out in Section 118.

Pursuant to Section l1l8(a), a member may be expelied by a two-
thirds vote of the members present at a special nmeeting called
for that pucrpose, but not before the member to be expelled 1is
given af opportunity to be heard. There are no restrictions as

to what teasons constitute cause tor expollan 4 member under
Section 118(a).

Section 118(b), on the other hand, provides that an PCU may adopt
an ¢xpulsion policy based on a uonbe:'a ‘nonparticipation® in thne
atfairs of the credit union. A memder's failure to vote in
annual credit union elections or failure to purchase shares from,
obtain a loan trom, or lend to the PCU are examples, provided .n
the Act, of what should be considered in formulating a
nonpacrticipation policy. Under this method ot expulsion, a
special meeting need not be called but the policy must be reducec
to a written form and mailed to each member of the credit union.
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As seen from-the above, it 18 reasonably clear that losses
sustained by an FCU due to a member's discnarged debts would not
fall within the statutory provision of “"nonparticipaticn, . . in
the atfaics of the credit union.” Theretore, an FCU cannot adopt
a written policy of expelling members based on losses sufteced
from dischacged dedbts pursuant to the authoricy 1n Section
118(d). However, Section 118(a), which permits expulsion for any
teason, would provide the authority for an FCU to expell a member
pased on losses he ocr she may have caused the FCU to surfer zrom
discharged debts.

In addition to the ultimate sanction Oof expulsion, FCU's have
various options available to address problems, injuries, or
losses which the FCU 1ncurs as a cesult of actions by certain
members. An PCU's board of -directocrs has -the flexibility to
fashion a whole host of policies which may be effective in
dealing with the problems. An €CU is not precluded, under the
PCU Act oct NCUA Rules and Regulations fros iaplementing a poli
that denies access to virtually every credit union secvice (e;g.,
ATM services, credit cards, loans (assuming the policy is not’
violative of Regulation B or the Equal Credit Opportunity Ace),
preauthorized transters, etc.), to anyone whose dankruptcy oc
loan default results in a loss to the credit union. However, =he
member must still be permitted to vote at all annual and spec:al
membership meetings, and to continue maincaining a deposit
account (although, there is nothing which requices that the
account still earn a dividend). I have enclosed copies of
previous opinions on this 1ssue for your convenience.

I hope. we have been of assistance. If you have any further
questions, please let me know.

Sincerely,

- -S -

. STEVEN R. BISKER
E ' Assiscant General Counsel

- -

Enclosure
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NATIONAL CRIDIT UNION ADMINISTRATION
Washingzon, DC 204%0
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Otfice ot General Counsel
Gertry Goodgion, Esq. '
Executive Vice President and General Counsel
connecticut Credit Union League, Inc.
P.0O. Box 5001
wallingford, CT 06492

Dear Mr. Goodgion:

This is in response to your letter concerning out opinion that
dividends on regular share accounts of members who have detaul:iz
on their loans or who have caused the FCU to suffer 2 loss
because they entered bankruptcy may be reduced or othervise 4

eliminated.

It has been our stated opinion that a Federal credit union
("FCU") may have a policy to eliminate PCU services, including
limiting or eliminating dividends on regular shares of a member
who is in bankruptcy or who has defaulted on a loan, without
violating the FCU Act or the National Credit Union Administration
Rules and Regulations. However, the policy could not go so far
as to preclude the member from voting at annual and special
meetings.

section 107(6) of the FCU Act (12 U.S.C. §1757(6)) states, in
part, that: .

' -_Aﬂ!cdotar credit union . . . shall have power <

—

* * " *

To receive from its menbers . . . (A) shaces
vhich may be issued at varying dividen
-cates; (B) shace certificates which may be
Tssued at varying dividend rates and
maturities, and (C) share draft accounts
authorized under Section 208 (£); subject to
the terms, rates and conditions as
established by the board of directors,
within limitations prescribed by the Board.*®
(Emphasis added.) .



Gercry Goodgiion, Esq.
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Section 117 °_f the FCU Act (12 0.8.C. 51763) addresses dividends
and states, Ep.pgtt, as follows:

. *At such intervals as the board of directorcs
may authorize, and after provision of
requiced reserves, the board of directors
may declare a dividend to be paid at
different rates on different types of
shares, at different rates and maturity
tates in the case of share certificates, and
at different rates on different types of
share draft accounts. . . ." (Emphasis added,)

In rendering our prior opinion in question here, we telied on the
language highlighted above in Sections 107(6) and 117 of the FCU
Act. We believe one can look to certain characteristics of the
owners of shacres when classifying "types of shares” for purposes
of varying dividend rates. It js our opinion that an FCU can
classify the shares of defaulters/bankrupts (debtors) different
from other shares and limit or completely eliminate dividends
paid on such shares. Although it is our opinion that such i
treatment does not violate the FCU Act or NCUA Rules and
Regulations, we do not render an opinion on any other applicable
state or Federal laws.

1 hope that we have been of assistance.

Sincerely,

‘ /é/ﬁ.&

STEVEN R. BISKER
Assistant General Counsel

HMU:89 -
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Board of Directors

Travis AFB Federal Credit Uaion
P.O. Box 1536

Travis AFB, Califoraia 94535

Dear Board Members:

We have beun ask2d to review your proyosed policy stateccat to ceal with
losses caused by seaber tankruptcies. This policy would have the efiect of
precluding ceabers whose bankruptey sroceedings resulted in a loss to the credit
union from beirgz eligible for any credit unioa services until suzh tize 3s che
loss is made up by rzaffirmation and full gecaymeat.

It is assumed that a medber whose bankruptcy brings hia withia che scope %f<t

this progosal will nevertheless not be denied the right to vote at annual and °
special mezbership meetings. Based on this assumption, it is our opiaion that
the policy statezeat you propose is not in. conflict with either the Federal
Credit Uniom Ac: or NCUA's atteadant rules and regulations. With specific -
reference to tne relation between a member's bankruptcy and his subsequeat loan
application, enclosed is an excerpt from the Auzust, 1981 edition of the NCUA
peview, which speaks directly to this poiat. -

As you kaow, there is no bdasis upeca which this Office caa render aa
authoritative sr biading opininn with respect to the appli:zation of the Federal
Bankruptcy Cecde. Howcver, You should be aware of the following. Section 325 of
the Céde (11 U.S.C. §525) protects a baakrupt from discriainatory treatceat by
any "governmantal uait” that is based upon the fact of going through
bankruptcy. The Code does oot address discrinination by private parties. The
legislative history of this section makes clear, however, that its prohibition
is not intended_to be exhaustive. It is intended to permit further developmeant
to prohibit actions by "« . . other orzanizations that can sariously affect the
debtor's livelihood or fresh start, such as exclusion from a [lador]
union . « . ¢ House Judiciary Committes Report No. 95-595, p. 167. Case lav
coastruing this provision is scarce, but we have found two cases that apply the
ban oo discriainsticn to state colleges snd universities that had refused t>
provide traanscripts to any graduate vhosz unpaid student loan was discharged in
bankruptcy. Lee v. Bd. of Higher Education in City of New York, D.C. N.Y. 1979,
1 B.R. 781; Macter of Heath, Bkretey. I11. 19680, 3 B8.R%. 351. I make note of this
essentcially for your information and suggest to you that it may bear further
research by your own retained counsel. I would also siaply point out that
section 524 of the Code (11 U.S.C. §524) provides that no reaffirmation
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agreement coaceraing a dischargeable debt is ecforceable against the debtor
unless the criteria set forth at subsection (c) of 524 have been met.

\

I hope this. letter proves of value to you.
Sincerely,

JOHN L. OSTBY
Gereral Counsel /

] < 4/) 2
¢ /WL/A/ /7 C/'(
Aszistant General Cdynsel
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