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— - NATIONAL CREDIT UNION ADMINISTRATION
WASHINGTON, DC. 20456

June 28, 1990

P. Ronald Cooper, Esqg.

Reding, Rea & Cooper, P.C.
1233 Oliver Building
Pittsburgh, Pennsylvania 15222

Re: Request for approval of bylaw amendment
(Your June 1, 1990, Letter)

Dear Mr. Cooper:

This is in response to your request for approval of a pro-
posed nonstandard bylaw amendment. Although addressed gener-
ally to the NCUA, your letter was forwarded to this Office.

In the past, we have consistently stated that causing a loss
to a credit union by failing to repay a loan does not warrant
the expulsion of a member for nonparticipation. I am
enclosing copies of two earlier letters on this subject.

Should you still wish to have your proposed bylaw amendment
considered, be advised that all requests for approval of non-
standard bylaw amendments must be submitted to the
appropriate Regional Office, which then circulates them to
all Regional Offices and the General Counsel’s Office in ac-
cordance with NCUA procedure. If you elect to proceed with
formal consideration of the proposed bylaw, you should con-
tact the NCUA’s Region II Office at 1776 G Street, N.W.,
Suite 800, Washington, D.C. 20006, telephone (202) 682-1900.

I hope that we have been of assistance.

Sincerely,
vatie J LAl

Hattie M. Ulan, ,
Associate General Counsel
General Counsel’s Office
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Yashingroa, DC 10446

August 22, 1988

fce of Cenend Counset

Mr. Thomas P, Munley
Vice-President

Chryco Newark Federal Credit Union
P.0O. Box 8065

Newark, Celaware

Re: Expulsion of Members (Your May 20, 1988, Letter)

Cear Mr. Munley: *

1
i

A Federal credit union ("FCU") bdoard 2a

an instictution for "nonpar:icipacion" under Section 118(d)
FCU Act [12 u.s.¢C. $1764(b)] siaply be

credit union a loss., A Dember can be expelled for
only by a member vote under Seczion 118¢a) [12 vu.s.c. 81764(a) ],
Of course, the FCU board may refuse to extend credit and rake

(2] zember may de expelled only {n the manner
provided by che (FCU] act. Expulsion or
vithdraval shall not operate to relieve a
zexber of any liabilicy o this credit union.
All amounts paid {n on shares by expelled or
vichdrawing Tembers, prior to cheir expulsion

. Or withdrawal, shall be paid to them in the
order of their withdrawal or expulsion, byt
only as funds becoge available and only after
deducting therefrom any amounts due from such
Bexbers to this credit union,

Section 118 of the FCU Ace [12 U.s.C. 81764] sets out two Decthocs
of expulsion of Dexbers. Section 118(a) scates: "(e]xcept as
provided in subsection (b) of chis section, a member 23y be
expelled by a two-thirds vote of the menbers of 4 Federal credic

4re no restrictions as to what reasons constitute cause for
expelling a member under Section 118(a); a member can be expel.ed

under this procedure sioply for causing the insc{tucion a
financial loss, '
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Section 118(% provides:

L4

‘ti~e ®card of directors of a Federal credi-
union cay, By a majority vote of a quorum of
directors, adopt and enforce a policy with
respect to expulsion from sembership based on
monparzicipacion by a Tewber (n the affairs
of the credit union. In establishing ics
policy, the board shouid consider a zember's
failure to vote in annual credit union
electicns or rfailure to purchase shares from,
obtain a loan from, or lend to the Federal
credit union. If such a policy is adopted,
written notice of the policy as adopted and
the effective date of such policy shall be
Daileqd to each zemdber of the credit union at
the 2ember's current address appearing on the
records of the credit union not less than 30 1
days prior to the effective date of such
policy. In addition, each new memder shall {
be provided written notice of any such
policy prior to or upon applying for
nemdbership.,

A Tember's causing the FCU a loss would not fall within the
statucory provision of "nonparticipation . . . in the affairs c:
the credit union.” It is not akin to failing to vote, purchase
shares, obtain a loan from or lend to an FCU. Therefore, an FCU
board cannot use its Section 118(b) authority to expel a zember
based on losses suffered because of the meaber's actions., .

Only Section 118(a), which peraits expulsion for any reason,
provides authority for an FCU to expel a member based on losses
he or she 3ay have caused the FCU,

. /-

TIMO P. McCOLLUM
Assistanct General Counsel
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Bruce D. Foreman, Esgq.

Me lman, Gexas, Nicholas &
LieCerzan

3207 North Front Stceet

Harcisburg, PA 17108-0902

Dear Mr. Poreman:

This responds to your letter Of January 22, 1986, concerning e
1ssue of termination or expulsion of Federal credit union (FCU
members. Specifically, you ask whether an PCU may adopt a
written policy providing tot expulsion where the meader has
caused financial loss to the credit union by failing to repay
debts ot other obligations or by discharqging the same 1in
tankruptey or where the member diszupts the operation ot the

credit union with respect to conduct towards the credit union's
officers or employees.

Article XVI, Section 1 of the FCU Bylaws states that a zember Bay
be expelled only in the manner provided in the FCU Act. As you
have stated in your letter, Section 118 of the PCU Act, 12 U.S.C.
§1764 addresses expulsion of members. Two methods of expulsion
are set out in Section 118,

Pursuant to Section 1l18(a), a member may be expelied by a two-
thirds vote of the meszbers present at a special meeting cCalled
for that purpose, but not before the member to e expelled 1is
given an opportunity to de heard. There are no restrictions as

to what reasons constitute cause toOf expelling a zember under
Section ll8(a).

Section 118(b), on the other hand, provides that an FCU may adog:
an qxpulsion policy based on a member's "nonparticipation® 1n tre
atfaicrs of the credit union. A memder's failure to vote in
annual credit union elections or failure to purchase shaces from,
obtain 3 loan trom, ot lend to the PCU are examples, provided in
the Act, of what should te considered in foraulating a
nonparticipation policy. Under this method ot expulsion, a
Special meeting need not te called but the policy must Be reducec
tO a written form and mailed to each memder of the credit union.
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As seen f{rom-the atove, 1t 1S [(€aSCNATLy C.ear %hat .csses
sustained by an FCU due to a memter's discnacrged deSes ocu.3 -ct
f£all within the statutory provision of °nonparticigazicn. . . .=
the affairs of the credit union.® Thererore, an FCU cannot acce:
a4 written policy ot exgelling mnenfers tased on losses s ftecec
teom discharged dedts pursuant to the authority 1n Section
L18(d). However, Section Ll.i8(a), which pernmits expulsion for any
reason, would provide the authority for an FCU to expell a nence:
Tased on losses he oc she may have caused the FCU to scrfer z::-m
discharged dedts,

In addition to the ultimate sanction of expulsicn, FCU's nave
various options available to address prodblems, 1njuries, ot
losses wnhich the FCU 1ncurs as a cesult of acrions Dy certain
members. An PCU's board of directors has the flexibility to
fashion a vhole host of policies which may be effective in
dealing with the prodlems. An €CU 18 not precluded, under the
FCU Act ot NCUA Rules and Regulations troa 1aplesenting a pol:
that denies access to virtually every credit union service (e3q.,
AT™ services, credit cards, lcans (assuming the policy 1s not’
violative of Regulation B or the Equal Credit Opportunity Act),
preauthorized transters, etc,), to anyone whose Banxrupetcy ot
loan default results 1n a loss to the credit union. Hewever, zte
member must still Te permitted to vote at all annual and spec.a.
membership seetings, and to continue Maintaining a ceposit
account (although, there 18 nothing which requicres that tne
account still earn a dividend). [ have enclosed copies of
previous opinions on this 1ssue £Of your convenience,

I hope we have teen of assistance. [f you have any further
questions, please let me Xnow,

Sincertely,

STEVEN R. BISKER
Ass.stant General Ccounsel

Enclosure\
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