
NAT!~3NAL. CREDIT UNION ADMINISTRATION
WASHINGTON, C).C. 20456

November i, 1990

GC/MEC:sg
SSIC 4062
90-1009

James P.C. Silvestri, Esq.
Beckley, Singleton, De Lanoy,

Jemison & List, Chtd.
411 East Bonneville Avenue
Las Vegas, NV 89101

RE: Jessinqer,. ~t al. v.
Nevad~ Federal Credit Union. et, al
(Your Letter of September 21, 1990)

Dear Mr. Silvestri:

You requested opinion letters issued by the NCUA regarding
the compensation of directors. The opinion letters issued by
the Office of General Counsel are enclosed. We are also
enclosing one letter issued by the Region VI Director
entitled "Removal of Directors," dated March 14, 1990.

You also requested either the official or unofficial position
of the NCUA regarding the suspension and removal of certain
directors of the Nevada Federal Credit Union. It is the
policy of the NCUA not to comment informally on ongoing
litigation involving regulated institutions. We would refer
you to Region VI for any further information on this matter.

Sincerely,

Hattie M. Ulan
Associate General Counsel

Enclosures
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NATIONAL CREOIT UNION AOMINISTRATION

W~,SHINGTON, 0.(Z~. 20456

July 24, 1990

GC/LH:sg
SSIC 4062
90-0523

Henrietta Rogers, Manager
Wheat Street Church Federal Credit Union
375 Auburn Ave. N.E.
Atlanta, GA 30312

Re: Opinion Letter #89-0905
(Your April, 23, 1990, Letter)

Dear Ms. Rogers:

You have asked about Opinion Letter #89-0905 from this
Office, which addresses the issue of whether paid employees
of a credit union may serve on the board of directors of the
credit union. Enclosed please find a copy of that letter,
another letter on the same issue, and the relevant federal
credit union bylaws and standard bylaw amendments. A review
must be made of YOUr particular credit union’s bylaws in
order to determine whether or not the manager can serve on
the board.

Sincerely,

Hattie M. Ulan
Associate General Counsel

Enclosures



NATIONAL CREDIT UNION ADMINISTRATION

’0;’a,h,ngtun. D.C. 20456

Orhce of Gene:~l Couns, l

October 6, 1989

GC\RRD:sg
SSIC 4062
89-0905

Lawrence C. Williams, Administrator
State of Alabama Credit Union Administration
771 S~uth Lawrence St.
Suite 103
Montgomery, AL 36130-0901

Ret Federal Credit Union Employees Elected to
Board of Directors (Your September I, 1989,
Letter)

Dear Mr. Williams:

You have asked for a copy of an opinion concerning whether paid
employees of a credit union may be elected and serve on the board
of directors of a Federal credit union (FCU). Enclosed please
find an NCUA opinion letter dated September 29, 1988 which
addresses the issue you present.

The letter applies only to federally-chartered credit unions. It
does not apply to state-chartered credit unions. In summary, FCU
members who are also FCU employees may serve on the FCU’s board
of directors and be compensated as employees of the FCU.
Pursuan~ to Section 112 of the FCU Act (12 U.S.C. 1761a), one FCU
board officer may be compensated for his/her duties as such. In
most FCU’s, this person is the FCU’s financial officer, although
Section 112 of the FCU Act dces not require that the compensated
officer be the financial officer. The compensated board officer
may also be compensated as an FCU employee. The Standard FCU
Bylaws prohibit the FCU manager from serving on the FCU’s board
of directors (see Article viii, Section 6 of the FCU Bylaws).
The FCU board may adopt a standard FCU bylaw amendment which
permits the manager to serve on the board. In addition, standar~
amendments permit the FCU board so limit the number of FCU



Lawrence C. Williams, Administrator
October 6, 1989
Page 2     ’

employees who may be elected to the board. Copies of the
Standard FCU Bylaws and the FCU Standard Bylaw Amendments and
Guidelines are enclosed.

Sincerely,

HATTIE M. ULAN
Assistant General Counsel

Enclosures



,~,ATILINAL (.~[IDIT L’Y, ION AIDMI,~I~TRATION

September 29, 1988

~060

O~¢e ol General Caur~l

Mr. John Branch
Mrs. Tucker’s Employees FCU
P.O. l~x 759
Sherman, Texas 75090

-" Re: Compensation of Board Hembers (Your
1988, Letter)

Augua t 9,

Dear Hr. Branch:

You have requested us to review the compensation your Federal
credit union ("FCU") gives certain of its board ¯embers. Since
on].y one board member, the financialt officer, is being
compensated for board service as such. we be].ieve your FCU’s
board compensation structure comports with the Federa]. Credit
Union Act, the NCUA Rules and Regu].ations, and your bylaws.

Two ¯embers serving on the FCU boara are compensated by the FCU.
One t$ serving as the board’s flnancla], officer and as manager of
the FCO.and Is compensated for service on the board. T1~e other
is also ¯ me~ber of the FCU board, bur serves as the assistant
genera], mana&er of the FCU, and is compensated for service as the
assistant genera], manager of the FCU. Your by].aws state that
"[o]ne board officer, the financlal officer, may be compensated
for his 8ervi(:es to such extent as may .be determined by the
board ."

Section 111(�) of the FCU Act [12 U.S.C. $1761(c)] provides: "No
member of the board or of any ocher committee shal1, as such, be
compensated .... " (EmF,has[s added.) Section 112 [1~ O.S.C.
$1761a] states: "Onl) one board officer may be compensated as an



Hr. John Branch
September 29, t988
Page 2

officer of the board and the bylaws shall specify such
positkon ..... " (Emphasis added)

Section 701.33(b) of the NCUA Rules and Regulations [12 ¢.F.R.
701 .33(b) ] provides:

Only one board officer, if any, may
be compensated as an officer of the
board. The bylaws must specify the
officer co be compensa=ed, if any.
as well as the specific duties of
each of the board officers. No
other official may receive
compensation for performing the
duties or responsibili~les of the
board or committee position to
which the person has been elected
or appointed,

From the facts you presented, the board member serving also
as f~nancial officer and manager and being compensated for
servlce in either or both positions may permissibly be
compensated for ~ha~ service, The other board member serving
also as assistant manager may also permissibly be
compensa~ for service as such.

Mc COLLUM

RRD : sg



suspended by a majority vote o( lhe
board of directors. The members o!
this credit union shall decide, at a
special meeting held not fewer than 7
nor more than IQ days after any such
suspension, whether the suspended
committee member shall be removed
from or restored to the supervisory
committee.

Article VILli. Board Officers,
.Management Offidals and
Executive Commit-tee

Section 1. The boardoff:cers of
this credit union shall be comprised of
an executive officer, one or more
assistant executive officers, a
financial officer, and a recording
officer, all of whom shall be elected
by the boa.rd and from their number,
The board shall determine the title
and rank of each board officer and
shall record them in the addendum to
this article. One board officer,
the ; may be
compensated for his services to such
extent as may be determined by the
board. If more than one assistant
executive officer is elected, the board
shall determine their rank as first
assistant executive officer, second
assistant executive officer, et
cetera. The offices of the financial
officer and recording officer may be
held by the same person. Unless
sooner removed as herein provided,
the board officers elected at the first
meeting of the board shall hold office
until the first meeting of the board
following the first annual meeting of
the members and until the election
and qualification o~ their respecti~e
Successors.

Section 2. Board officers elected
at the meeting of the boar~ next
following the annual meeting of the
members, which shall be held not later
than 7 days after the annual meeting,
shall hold office for a term of I year

and    until the    election    and
qualification ot their respective
successors: Provided~ however, That
any person elected to fill a vacancy
caused by the death, resignation, or
removal of an officer shall be elected
by the board to serve for the
unexpired term of such officer and
until his successor is duly elected and
qualified.

Section 3. The executive officer
shall preside at all meetings of the
members and at all meetings of the
board, unless disqualified through
suspension    by    the    supervisory
committee. He shall countersign all
notes of this credit unions and all
checks, drafts, and other orders for
disbursement of its funds as
prescribed in article XV, section 2 of
these bylaws, Yhe executive officer
shall also perform such other duties as
customarily appertain to the office of
the executive officer or as he may be
directed to perform by resolution of
the board not inconsistent with the
Act and regulations and these bylaws.

Section ~. The ranking assistant
executive officer available shall have
and exercise all the powers, authority,
and duties of the executive officer
during the absence of the latter or his
inability to act.

Section 5. The financial officer
shall manage this credit union under
the control and direction of the board
unless the board has appointed a
management official to act as general
manager. Subiect to such limitations,
controls and delegations as may be
imposed by the board, the financial
oificer shall:

(a) Have custody of all funds,
securities, valuable papers and other
assets of this credit union.



(b) Sign all notes o! this credit
union, and all checks, drafts, and
other orders for disbursement of its
funds.

(c) Provide and. maintain full and
complete records of all the assets and
liabilities of this credit union in
accordance with forms and procedures
prescribed in the Accounting Manual
for Federal Credit Unions or
otherwise     approved    by    the
Administration.

(d) Within 7 days after the close
of each month~ prepare and submit to
the board a financial statement
showing the condition of this credit
union as of the end of the month,
including a aummary of delinquent
loans. He sl~all promptly post a copy
of such statement in a conspicuous
place in the office of the credit union
where it will remain until replaced by
the financial statement for the next
succeeding month.

(e) Prepare and forward to the
Administration such financial and
other reports as the .Administration
may require.

(f) If so authorized by the board
and within standards and limitations
prescribed by the board, employ
tellers) clerks) bookkeepers, and other
office employees, and have the power
to remove such.employees.

(g) Perform such other duties ~s
customarily appertain to the office of
the financial officer or as he may be
directed to perform I~ resolution of
the board not inconsistent with the
Act and regulations and these bylaws.

The board may employ one or more
assistant financial officers, none of
whom may also hold office as
executive    officer or assistant
executive office., and may authorize
them, under the oJrection of the

[~nuncial o[fi,’.er, to perfor~n any of
the d,Jties devolving on the financia!
offi,:er, m¢!udin~ the si~ning of
checks. ’~’hen designated by the
board, ~ny assistant financial officer
rnoy ~Iso act as financial of Iicer
during the temporary absence of the
financial officer or in the e/ent of his
temporary inability to act.

Section 6. The    board     may
appoint a management official ’,vho
shall not be a member of the board
and who shall be under the direction
and control of the board or of the
financial officer as determined by the
board. The mana~,ement official may
be assigned any or all of the
responsibilities of the financial officer
described in section $ of this article.
The board shall determine the title
and rank of each management official
and shall record them in the addendum
to this article.

The board may employ one or more
assistant management officials, none
of whom shall be a member of the
board.    The board may authorize
assistant management officials under
the direction of the management
official, to perform any of the duties
devolving on the management official,
including the signing of checks. VChen
designated by the board, any assistant
management official may also act as
management official during the
temporary     absence     of     the
nanagement official or in the event
of his temporary inabi!ity to act.

Section 7. The board     shall
e-.?:~y, fix the compensation, and
:rescribe the duties of such employees
:~ "~ay in the discretion of the board
-~e necessary, and have the power to
re nave such employees, unless it has
~e!eg~ted these powers to the
!.~a~cial officer or management
ot:c~al; except that neither the
~oard, the financial officer, nor the
naqa~ement official shall have the
v~’.~er or duty to empJoy, prescribe



(e) Prepare and forvard to the Administrate.on such flnanc~al and
other reports as the Adm~ntsCra~.c.on .~ay re,qulre.

(f) If so 8u:hocLzed by the board and vithin standards and
~ltations prescribed ~y ~he ~oard, e~ploy te~ers, c~er~s,
bookEee~ers, and other o~¢e employees, and have ~e ~o~e~ to re~ve
such employees,

(g) Perform such ocher duties as customarily appertain ~o the

resolution of the ~oard ~ot tnconslste~: with the Act and regu~a:~s
and these

~i.t.~ this amendnent there must also be a companion
VXXX, Section 6, to per~zLt the =an~ger to serve on the

~o permit t~e ~ana~er co serve ~n :~e bcar~ of directors.

,--his a=en~men: removes ~he prohibition of a ~nager serving an
board of directors. Article XXX, section ~ of the ~y~aws precludes
a~y possibility of conflict of interest that might result
~ermlt:Lng ~he manager co serve on :he board. T~e a~end=ent is ~r~e~
so thac the manager is under the direction and con~ro~ of :~e
rat~er ~a~ :he ~reasurer. ~n e~fect, t~e credit union ~ou~d ~ave

S ta.~Rard, wording :

’~e ~oard my e~pXoy a :a~ager who s~a~ be under
and control of :he boar~ ~r ~f :~e ::easurer as ~eterx~ed
~oard, except :ha: a ~ana~er ~ :s a ~ber of :~a board
under the~d£rec~ion and ¢¢~::~ ~f :he ~oord. T~e ~a~ag~r, who :s a
=ember of :he board, ma! ~o: ~e :~e president or v~¢a pres;~en:. T~e
manager ~ay be ass~ne~ a~y ~r a~ of ~ responsibilities ~f :~e
~reasurer described in Sec:~:~ ~ :~ t~s artlc~e.

~ay a~so hold o~ice as ~.-es’-~e.’,~ ~e vice president. The boarR
au~hoc~ze ass~s~an~ .~a~.,~ge:~ _=:er ".he dxrect~on o~ ~.~e ~.anagor,
perfor~ any o~ :~e du¢~es :e’,’:’-~:-g ~n :.~c ~a.’.ag~r, ’:~c~,’~¢i~g ~,~,e
slgn~ng of checks. When ~es:~-~:-~d ~y :.~e board, a~y asslstan~



manager or in the event of hls/her temporary inability to act."

Article VIII~ see=ion 7, of the Byia’ws

To provide that no dlre¢:or or committee member or member of the im.-,edia:e
fa"--mil of a dl----~ec--{or or co~l-[;ee member maybe a paid e~ployee of =he credit
un~on.

This amendment is permitted under principles of sound internal
con=col.

Standard wording:

"The board shall employ, fix ~he compensation, and prescribe the
duties of such employees as may in ~he discretion of ~he boar~ be
necessary, and have ~he power ~o remove such employees, unless i~ has
delegated these powers ~o the treasurer or manager; except that
neither’the board, =he treasurer, nor =he manager shall have the power
or =he duty 1o employ, prescribe the duties of, or remove any loan
officer appointed by the credi~ co~ittee, or necessary clerical and
auditing assistance employed or u~illzed by ~he supervls~ry
committee: Provided, however, That no director or committee member or
member of the i.-=~.ediate family of a dire¢:or or commlt~ee member’.nay
be a paid employee of =hls credit union."

This amendment is a variation of the above situation. The hummer
i~mit is within the discretion of ~he board of ~irec~ors.

Standard wordim~:

"The 5oard shall employ, fix the co~.;ensa:ion, and prescriSe the
duties of such employees as .-.ay tn :he discretion of ~he board be
necessary, and have ~he power to remove such employees, unless i~ has
delegated ~hese powers =o the :reasurer
neither =he board, =he ~reasurer, ~,or :he T.anager shall have :he power
or =he duty c4 employ, prescriSe :he duc:es o£, or remove any loan
officer appointed by the credi: ::n-~::ee, or necessary clerical and
auditing a~siscance employed or uc%L:zed by the supervisory
committee: ~rovided, however, T~a: ~o =ore than~        direc:or~ may

be paid employees

10



NATIONAL CREDIT L’NION ADMINISTRATION
\\’a~h:ng:on. DC 20-~56

GC/MM:sg
SSIC 4062
89-1131

January 3, 1989

Mr. Daniel P. Bradley
DM Federal Credit Union
P.O. Box 15115
Tuscon, Arizona 85708

Re: Reimbursement of employee’s spouse’s expenses
(Your November 27, 1989, Letter)

Dear Mr. Bradley~

You have asked us whether a Federal credit union (FCU) can pay
for the expenses of an employee’s spouse when the spouse
accompanies the employee on a credit union business trip. The
answer is yes, but see explanation below.

ANALYSIS

You have asked whether a Federal credit union can pay for a
spouse’s expenses when the spouse of an employee accompanies the
employee on a credit union business trip. We have previously
stated that such reimbursement is not permitted for
noncompensated officials (directors and committee members) of an
FCU. (See enclosed letter.) However, the analysis for employees
is not the same since the prohibition on compensation is not an
issue. As long as the reimbursement is part of the employee’s
compensation package, there is no legal objection to engaging in
this type of practice. Any safety and soundness considerations
will be addressed by your NCUA examiner. Before you engage in
this practice, it is important for you to note that there are is-
sues involving the Internal Revenue Service that you should
consider, e.g., the reimbursement is taxable income.

Enclosure

Sincerely,

HATTIE M. ULAN
Associate General Counsel



NATIONAL CREDIT UNION ,’~DMIN1STRATION

\Vash~n~oun. DC :0-t~6

General Counsel

GCiJJE:bhs
SSIC 4062
89-1015

October 20, 1989

Mr. J. Alvin George
Chairman
Financial Federal Credit Union

of San Diego
440 Beech Street
San.Diego, CA 92101-3281

Dear Mr. George:

Your letter to Chairman Jepsen regarding credit union payment
of the expenses of an official’s spouse has been referred to
this Office for response. In your letter you set forth your
Board of Directors’ opinion on this issue.

The specific question you would like addressed is: Can a
Federal credit union pay (or reimburse) for a spouse’s
expenses when the spouse of an official accompanies the
official on a credit union business trip? It is our position
that payment or reimbursement is not permitted for the two
reasons set forth below.

First, we do not believe that a spouse’s expenses can qualify
as legitimate business expenses of an FCU. There is no
direct, indirect, or incidental benefit to an FCU’s business
in having an official’s spouse accompany the official on
busgness trips or while attending credit union conferences.

We are not unmindful of other determinations where it has
been found that the expenses of a corporate officer’s spouse
may be reasonable business expenses. However, those
situations involve substantial participation in furthering
the corporation’s business with its existing or prospective
clients. That is not the case with FCU’s.

Our second reason is that payment or reimbursement would



constitute compensation to the official. As you know,
Section 112 of the Federal Credit Union Act and Section
701.33 of NCUA’s Rules and Regulations (amended August 8,
1988) address the area of compensation of officials. Only
one board officer may be compensated as an officer of the
board and no other official may receive compensation for
performing board or committee duties. While an official may
be reimbursed for reasonable and proper costs in carrying out
official duties, a spouse’s expenses are not reasonable and
proper costs incurred by an official in performance of
official duties. Payment of such expenses benefits the FZU
official, not the FCU, and would be deemed prohibited
compensation. We would note that your board has recognized
that payment or reimbursement would be compensation, albeit
the expense may be small, and would constitute taxable
income.                                                     .

As you may recall, in February, 1988, the NCUA Board
requested comments on whether to amend Section 701.33 to
permit reimbursement to officials for pay or leave actually
los~ while attending FCU board or committee meetings.
Despite the rationale for such reimbursement, the majority of
FCU’s commenting on the proposal were opposed and it was not
included in the final rule. The Justification for a spousal
expense exemption from the compensation prohibition is far
less supportable than that proposed in 1988.

We appreciate your comments and hope the above provides a
clear understanding of our position on this issue.

/. Deputy Genefal Counsel
/ 7 /



NATIONAL CREDIT L~ION ADMINISTRATION
Washington, D.C. 20456

October 31, 1989

GC\RRD:sg
SSIC 4062
89~i001

Mr. Robert S. Bascom
InforMation Specialist
Compliance & Governmental Affairs Division
New York State Credit Union League
P.O. Box 15021
Albany NY 12212-5021

Re : Compensation of FCU Officials (Your September 28, 1989,
Letter)~

Dear Mr.    Bascom:

You asked if a Federal credit union ("FCU") may offer members of
its board of directors preferential services -- for example, a
higher dividend rate on directors’ share accounts than that paid
to other members. You question whether Section 701.21(d)(5) of
the NCUA Regulations (12 C.F.R. $701.21(d)(5)), which bars
preferential loan treatment for FCU officials, governs other
credit union services, such as dividend rates paid on share
accounts. Such preferential treatment would be considered
impermissible compensation to board members. Only one board
officer may be compensated for his or her duties on the board.

ANALYSIS

The proscriptions to preferential loans found in Section
701.21(d)(5) of the NCUA Regulations applies to FCU directors and
other designated persons, it covers only preferential treatment
on loans. Section 701.33(b)(i) of the NCUA Regulations
(12 C.F.R. §701.33(b)(i)) prohibits compensation of directors
except as provided. Section 701.33(b)(i) provides:



Mr. Robert S. Bascom
~ctober 3|, 19~9
Page 2

Only one board officer, if any, may be
compensated as an officer of the board. The
bylaws must specify the officer to be
compensated, if any, as well as the specific
duties of each of the board officers. No
other official may receive compensation for
performing the duties or responsibilities of
the board or committee position to which the
person has been elected or appointed.

This Section goes on to exclude officials’ expenses ’and certain
types of insurance from the definition of compensation. Except
for those exclusions, Section 701.33 prohibits all forms of
compensation, whether taking the form of preferential loan rates
or prgferential dividends rates.

Sincerely,

HATTIE M. ULAN
Assistant General Counsel



NATIONAL CREDIT UNION ADMINISTRATION
Washington. DC. 20456

Office of General Coun~l

October 6, 1989

GC\RRD:sg
SSIC 4062
89-0905

Lawrence C. Williams, Administrator
State Qf Alabama Credit Union Administration
771 So~th Lawrence St.
Suite 103
Montgomery, AL 36130-0901

Re: Federal Credit Union Employees Elected to
Board of Directors (Your September I, 1989,
Letter)

Dear Mr. Williams:

You have asked for a copy of an opinion concerning whether paid
employees of a credit union may be elected and serve on the board
of directors of a Federal credit union (FCU). Enclosed please
find an NCUA opinion letter dated September 29, 1988 which
addresses the issue you present.

The letter applies only to federally-chartered credit unions. It
does not apply to state-chartered credit unions. In summary, FCU
members who are also FCU employees may serve on the FCU’s board
of directors and be compensated as employees of the FCU.
Pursuant to Section 112 of the FCU Act (12 U.S.C. 1761a), one FCU
board officer may be compensated for his/her duties as such. In
most FCU’s, this person is the FCU’s financial officer, although
Section 112 of the FCU Act does not require that the compensated
officer be the financial officer. The compensated board officer
may also be compensated as an FCU employee. The Standard FCU
Bylaws prohibit the FCU manager from serving on the FCU’s board
of directors (see Article VIII, Section 6 of the FCU Bylaws).
The FCU board may adopt a standard FCU bylaw amendment which
permits the manager to serve on the board. In addition, standard
amendments permit the FCU board to limit the number of FCU



Lawrence C. Williams, Administrator
October 6,.1989
Page 2

employees who may be elected to the board. Copies of the
Standard YCU Bylaws and the FCU Standard Bylaw Amendments and
Guidelines are enclosed.

Sincerely,

HATTIE M. ULAN            ’
Assistant General Counsel

Enclosures



NATIONAL CR[DIT UNION AD~IINISTRATION

’~,’,~sh~ngton, DC. 20456

September

Mr. John Branch
Mrs. Tucker’s Employees FCU
P.O. Box 759
Sherman, Texas 75090

Re: Compensation of Board Members (Your August 9,
1988, Letter)

Dear Mr. Branch:

You have requested us to review the compensation your Federal
credit union ("FOU") gives certain of its board members. Since
only one board member, the financial officer, is being
compensated for board service as such, we believe your FOU’s
board compensation structure comports with the Federal Credit
Union Act, the NOUA Rules and Regulations, and your bylaws.

Two members serving on the FCU boarO are compensated by the FCU.
One is serving as the board’s financial officer and as manager of
the FCU and is compensated for service on the board. The other
is also a member of the FCU board, but serves as the assistant
general manager of the FCU, and is compensated for service as the
assistan~ general manager of the FCU. Your bylaws state chat
"[o]ne board officer, the financial officer, may be compensated
for his services to such extent as may be determined by the
boar d."

Section 111(c) of the FCU Ace [12 U.S.C. $1761(c)] provides: "No
member of the board or of any ocher committee shall, as such, be
compensated .... "(Emphas[s added.) Section 112 [12 U.S.C.
$1761a] states: "Onl) one board officer may be compensated as an



Mr. john Branch
September 29, 1988
Page 2

officer of the board and the bylaws shall specify such
position. ¯ ¯     " (Emphas~s added)

Section 701.33(b) of the NCUA Rules and Regulations [~2 C.F.R.

701.33(b)] provides:

Only one board officer, if any, may
be compensated as an officer of the
board. The bylaws must specify the
officer to be compensated, if any,
as well as the specific duties of
each of the board officers. No
other official may receive                       ’
compensation for performing the
duties or responsibilities of the
board or committee position to

"’which the person has been elected
or appointed.

From the facts you presented, the board member serving also
as financial officer and manager’ and being compensated for
service in either or both positions may permissibly be
compensated for that service. The other board member serving
also as assistant manager may also permissibly be
compensat~’~e for service as such.

Hc COLLUM
Assistant General Counsel

RRD:sg
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May 16, 1989

Mr. Robert R. McKenzie
First Atlantic Federal Credit union
100 Monmouth Park Highway
West Long Branch, N.J. 07764

Re: Compensating Directors for Services
Rendered (Your March 15, 1989, Letter)

Dear Mr. McKenzie:

You have requested our opinion on two issues involving the
compensation of Federal credit union ("FCU") directors. The
first issue is whether an FCU may compensate a board member for
analy~ing certified financial statements submitted by business
loan applicants or for participating in an income tax preparation
service offered by the FCU. The second issue is whether a board
member of the FCU may be compensated for services rendered to a
credit union service organization ("CUSO"). The answer to both
issues is no.

APPLICABLE LAW

Section lll(c) of the FCU Act (12 U.S.C. 1761(c)) states:

No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in the execution of the duties
of the position shall not be considered
compensation.

Section 701.21(c)(8) of the NCUA Rules and Regulations (12 C.F.R.
701.21(c)(8)) addresses the issue of prohibited fees on loans
made by FCU’s and provides:
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(8) Prohibited Fees. A Federal credit
union shall not make any loan or extend
any line of credit if, either directly or
indirectly, any commission, fee or other
compensation is to be received by the credit
union’s directors, committee members, senior
management employees, loan officers, or any
immediate family members of such individuals,
in connection with underwriting, insuring,
servicing, or collecting the loan or line of
credit..

Section 721.1 of the NCUA Rules and Regulations (12 C.F.R. 721.1)
allows group purchasing plans (which would include income tax
preparation services) to be made available to members but Section
721.2(c) specifically states:

(c) No director, committee member, or senior
management employee of a Federal credit
union or any immediate family member of any
such individual may receive any compensation
or benefit, directly or indirectly, in
conjunction with any [group purchasing plan].

Section 701.27(d)(6) of the NCUA Rules and Regulations (12 C.F.R.
701.27(d)(6)) addresses the issue of compensation for an FCU
board member employed by the CUSO by providing:

(6) Conflict of Interest. (i) Individuals
who serve as officials of, or senior
management employees of an affiliated Federal
credit union (as defined in (c)(1)), and
immediate family members of such individuals,
may not receive any salary, commission,
investment income, or other income or
compensation from a credit union service
organization either directly or indirectly,
or from any person being served through the
credit union service organization. This
provision does not prohibit an official or
senior management employee of a Federal
credit union from assisting in the operation of
a credit union service organization,
provided the individual is not compensated
by the credit union service organization.
Further, the credit union service
organization may reimburse the Federal credit
union for the services provided by the
individual.
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ANALYSIS

The purpose of Section 721.21(c)(8) is to ensure that the
decisions a Federal credit union goes through at the various
stages of making a loan, i.e., underwriting, insuring, servicing,
or collecting, will not be influenced by the receipt of things of
value by those at the credit union involved in such decisions.
Clearly, a director receiving compensation for analyzing business
loan applications runs afoul of this rule. Section 701.21(c)(8)
prohibits a Federal credit union from making any loan or
extending a line of credit if compensation is to be received by a
director, either directly or indirectly. Thus, the NCUA Rules
and Regulations prohibit an FCU from compensating a director for
analyzing business loan applications.

A similar problem arises in the situation where a director is
comper~ated for his involvement in an income tax preparation
service provided by the FCU. This type of service is a group
purchasing plan and Section 721.2(c) clearly prohibits an FCU
from compensating a director, either directly or indirectly, in
conjunction with a group purchasing plan. The same analysis used
for prohibiting compensation to a director for analyzing business
loan applications applies here in prohibiting compensation to a
director for his participation in an income tax preparation
service offered by the FCU.

You have also asked whether it is pe.rmissible for a board member
of an FCU to be remunerated for services rendered to the CUSO.
Section 701.27(d)(6) prohibits a director of a Federal credit
union from receiving compensation from a CUSO, either directly or
indirectly. Thus, the clear language of the regulation prohibits
a CUSO from compensating a director of an FCU for services
rendered to the CUSO.

Sincerely,

MM:sg

HATTIE M~ ULAN
Assistant General Counsel
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November 15, 1988

~ )t~.ce ,~i Genera’, Counsel

Mr. Alfred V. Evans, Jr.
Max Federal Credit Union
P.O. Box 17930
Montgomery, Alabama 36193-2501

Re : Request for Legal Opinion on Propriety of
Reimbursement (Your August 26, 1988, Letter)

Dear Mr. Evans:

You have asked whether the Max Federal Credit Union ("FCU") may
reimburse you for the expense you incurred in hiring a substitute
teacher to cover your classes while you attended a board of di-
rectors meeting of the FCU. It may not. The NCUA Board has de-
termined that an FCU may not reimburse an FCU official for pay or
leave lost while attending meetings of the board of directors or
committee meetings. The reimbursement you describe is, in
effect, reimbursement for lose pay.

BACKGROUND

You are ~mployed as an adjunct professor at Alabama State Univer-
sity (the "University"). You are also a director at the FCU.
Your contract with the University requires you to pay a
substitute to teach your classes when you are unable to. Your
salary from the University is not reduced when you miss a class.
The amount you pay the substitute teacher is less than the amoun:
of your salary on a per-class basis. In order to attend a meet-
ing of the board of directors, you had to miss a class. You have
asked whether the FCU may reimburse you for the cost you incurred
in hiring a substitute teacher.

ANALYSI S

Section 701.33(b) of NCUA’s Rules and Regulations [12 C.F.R.
701.33(b)] states:
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(i) Only one board
officer, if any, may be compensated
as an officer of the board. The
bylaws must specify the officer to
be compensated, if any, as well as
the specific duties of each of the
board officers. No other official
may receive compensation for
performing the duties or
responsibilities of the board or
committee position to which the
person has been elected or ap-
pointed.

(2) For purposes of this
section, the term "compensation"
specifically excludes:

(i) Payment (by
reimbursement to an official or
direct credit union payment to a
third party) for reasonable and
proper costs incurred by an
official in carrying out the
responsibilities of the position to
which that person has been elected
or appointed ....

Earlier this year, the NCUA Board issued a proposal to amend Sec-
tion 701.33 that would allow an FCU to reimburse its officials
for pay or leave lost while attending board of directors or com-
mittee meetings (see 53 Fed. Reg. 4992, February 19, 1988). How-
ever, the conuments received on that proposal indicated that the
majority of FCU’s felt that such reimbursement was unnecessary
and could be harmful to the credit union movement. The Board de-
cided not to go forward with the proposal, and clarified its po-
sition in the preamble to the final amendments to Section 701.33
(53 Fed. Reg. 29640, August 8, 1988):

The NCUA Board also hereby clarifies that
under NCUA’s current Rules and Regulations
reimbursement of officials for lost pay or
leave is not permitted. (Emphasis added.)

You have stated that the cost you incurred in hiring a substitute
is an expense that should be reimbursed under Section 701.33 as a

,"reasonable and proper cost." You state that such reimbursement
should not be viewed as reimbursement for lost pay since the cost
of hiring a substitute is less than the amount you receive in
salary on a per-class basis. We do not agree.

It is clear that if the University did not pay you when you were
unable to teach one of your classes, the FCU could not reimburse
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you for the lost pay. It is also clear that if the University
reduced your salary by an amount necessary to pay for all or part
of the cost of hiring a substitute, and then hired a substitute
on your behalf, the FCU could not reimburse you for this
reduction in pay. To reach a different result in your case be-
cause the University does not reduce your salary, but instead re-
quires you to hire a substitute, would be to promote form over
substance. In each case, there is a loss of pay. An FCU may not
reimburse its officials for such a loss. The fact that in your
case there is not a complete loss since the cost of the substi-
tute is less than what you are paid does not change this result.

Sincerely,

HATTIE M. ULAN
Acting Assistant General Counsel

JT:sg
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March 31, 1988

G¢/R~:j
4061

Ot!~ce of General Counsel

Bettye P, Machen
Chairman of the Board
Naval Air Federal Credit Union
160 Newtown Road
Virginia Beach, VA. 23462

Re : Compensation of Federal Credit Union
Officials (Your March 3, 1988, Letter)

Dear Mrs, Machen:

You have asked whether it is permissible for a Federal credit
union ("FCU") to reimburse board members for salary lost
while attending credit union conferences or schools. An FCU
may not. NCUA has issued a request for comments on a
possible change in its regulations to permit reimbursement
for wages or salary actually forfeited to attend FCU board
and committee meetings; the request does not include a
proposed change to reimburse officials for---’[ost ~rk time
attending conferences or schools.

FACT S

Your ~CO held a board meeting on January 26, 1988, at which
time a motion was made and passed to reimburse board members
for salary lost while attending credit union conferences and
schooll up to eight days per year per board member. It was
also decided that such reimbursement extended to persons
taking leave without pay even though they have leave or
vacation time available.

ANALYSIS

Section 111 of the FCU Act [12 U.S.C. 1761] provides:

(c) No member of the board or of any other
committee shall, as such, be compensated,



except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in the execution of the duties of
the position shall not be considered
compensation.

Sections 701.33(a) and (b) of the NCUA Rules and Regulations
[12 C.F.R. 701.33(a), (b)] provide:

(a) With the exception of the treasurer, no
director or member of a credit committee or
supervisory committee may receive
compensation for perforating the duties or
r~sponsibilities of the board of committee
position to which the person was elected or
appointed.

(b) For purposes of this section, the tera
’compensation’ specifically excludes (I)
reasonable and proper costs incurred by or
on behalf of an official (whether on a
reimbursement basis or dlrec~ly by the
credit union) in carrying out the
responsibilities of the position to which
the person was elected or appointed ....

We have consistently stated that the Section 701.33(b)(1)
allowance of reimbursement, though including costs associated
with a director’s or officer’s attendance at schools and
conferences on behalf of the credit union, is limited to
out-of-’pocket monetary costs. More specifically, direct
costs for travel, aeals and lodging are reimbursable expenses
under Section 701.33, but indirect costs such as wages
actually lolt while attending such activities are not. ~
Febr~r~ 10, 1988, NCUA proposed eliminating ~hls distinction
for FCU officials’ attendance a~ board and c~aittee
meetings. ~ this i~ only a proposal and ~uld not, in any
event, pe~i~ relmburs~en~ for lost wages for carrying ou~

any o~her official responsibili~
/ /

S"     rely,

~sisC~t General ~unsel

RRD :J rm



NATIONAL CREDIT L,’NION ADMINISTRATION
W,shingnon. DC 20456

June 8, 1988

General Counsel

Mr. Bobby E. Coomer
Director
L & N Federal Credit Union
8628 Glaser Road
Fern Creek, Kentucky 40291

Re: Compensation of Federal Credit Union Officials for
Attendance at Conferences (Your May 19, 1988, Letter)

Dear Mr. Coomer:

A Federal credit union ("FCU") may not reimburse board members
for salary lost while attending credit union conferences or
similar events. NCUA has issued a request for comments on a
possible change in its regulations to permit reimbursement for
wages or salary actually forfeited to attend FCU board and
committee meetings. The request, however, does not include a
proposed change to reimburse officials for lost wo-’-~k time while
attending conferences.

Section 111 of the FCU Act [12 U.S.C. 1761] provides:

(c) No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses incurred
in the execution of the duties of the
position shall not be considered
compensation.                           .-

Sections 701.33(a) and (b) of the NCUA Rules and Regulations
[12 C.F.R. 701.33(a), (b)] provide:

(a) With the exception of the treasurer,
no director or member of a credit committee
or supervisory committee may receive
compensation for performing the duties or
responsibilities of the board of [sic]
committee position to which the person was
elected or appointed.



Mr. Bobby E. Coo
June
Page

(b) For purpoeee of thll lectlou, the
term ’compensation’ speclfically ~xcludes (I)
reasonable and proper �o~r~ incurred by or on
behalf of an offtclal (~e~b~r oe ~
retmburs~en~ basle or directly.by ~ credit
union) in carrying ouc ~he re~pon~ibiliri~ "
of :he position ~o which the pez~on wa~
elected or appotn~ed ....

We have conslsrenrly scac:ed that the Section 701.33(b)(I)
allowance of reimbursement, though including co~t~ aesoclated
wl~h a director’s or offlcer’I ar.~endance a~ sch~l~,~d
conferences on behalf of ~he credi~ unlon, t~ llmt~ed ~o ou~-of-
pocke~ monetary costs. More ~peclflc~lly, dlrec~ co~ ~or
~ravel, meals ~d lodglng are reimbursable expense~ ~der Sec~lon
701.33.; bu~ lndirec~ cos~s, ~uch as wage~ actually lo~r while
attending such activities, are nor. On ~ebruary 10, 19~, NCUA
proposed elimlna~lng ~his di~rlncrlon for ~CO offlci~l~’
a~rendance a~ board and co~Irree meering~. ~ur, rhi~ i~ only
proposal ~d would nor, in any event, pemtr relmburs~enr for
los~ wages for carrying ou~ any o~her offlci~l responsibility.

DJS:sg

Sincerely,

TIMOTHY~. McCOLLUM
As#le~:ant General Counael



~ove~ber 29, 1988

Mr. Richard T. Rivas
Unit No. I Federal Credit Union
P.O. Box 830
Lockport, NY 14094-0830

Re: Reimbursement for Wages Lost While Attending
Conferences (Your August 26, 1988, Letter)

Dear Mr. Rivas~

You have requested a waiver of NCUA’s prohibition against
reimbursement of Federal credit union (’PCU’} board or committee
members for salary lost while attending a conference or training
course. The prohibition is absolute; we cannot grant a waiver.

Your FCU has had difficulty finding quality training programs for
your supervisory committee members because of your location in
western New York state. Your FCU has made arrangements for the
New York State Credit Union League to provide on-site training
classes. These classes were arranged on the assumption that ~he
FCU c6uld reimburse the committee members for their lost wages
while attending these classes.

Relevant Statute and Regulation

Section Iii of the FCU Act [12 U.S.C. 1761] provides:

(c) No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in the execution of the duties of
the position shall not be considered
compensation.
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Section 701.33(b) of the NCUA Rules and Regulations [12 C.F.R.
701.33(b)], which has Just been amended [53 Fed. Reg. 29640
(August 8, 1988)], provides, in part~

(I) Only one board officer, if any, may be
compensated as an officer of the board.
The bylaws must specify the officer to be
compensated, if any, as well as the
specific duties of each of the board
officers. No other official may receive
compensation for performing the duties o~
responsibilities of the board or committee
position to which the person has been
elected or appointed.

(2~ For purposes of this section, the term
"compensation" specifically excludes:

(i) Payment (by reimbursement to an
official or direct credit union payment to
a third party) for reasonable and proper
costs incurred by an official in carrying
out the responsibilities of the position to
which that person has been elected or
appointed;

Bec@nt ~ection 701.33 Amendment

When the NCUA Board presented a proposal to amend Section 701.33
to the public for comment, it suggested narrowly expanding the
rule to permit reimbursing FCU officials for pay or leave actually
lost whale attending FCU board or committee meetings. (See 53
Fed. Reg. 4992 (Feb. 19, 1988).) Sixty-two of 86 commenters
oppos%d even this narrow expansion. After reviewing the comments,
the Board stated~

The primary reasons given for opposing the
proposal concerned the credit union
volunteer spirit -- that reimbursement was
contrary to that philosophy; that
voluntarism is what makes credit unions
different from other financial
institutions; and that easing the
reimbursement restriction further could
endanger the tax-exempt status of credit
unions. Commenters were also concerned
about the possible effects of implementing
such an authorization. Dissension among
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board members where some might receive more
reimbursement than others; reluctance by
some officials to publicly disclose their
salaries; additional IRS reporting
requirements for FCU’s; difficulty with
verifying officials’ claims of lost pay or
leave; and creation of an incentive to
officials to hold meetings during working
hours.

NCUA staff had recommended this proposal to
the NCUA Board in response to FCU’s       ’
expressing a need for reimbursement for
lost pay and leave to attract and retain
qualified volunteers. The comments
received on the proposal, however, indicate
the vast majority of FCU’s feel such
reimbursement is unnecessary and may be
harmful to the credit union spirit. The
NCUA Board has decided not to go forward
with this proposal. The Board also hereby
clarifies that under NCUA’s current Rules
and Regulations reimbursement of officials
for lost pay or leave is not permitted.

Conclusio~

In large part because of the credit union community’s overwhelming
opposition to allowing FCU’s to reimburse officials for lost pay
or leave, the Board has established an absolute rule against it in
Section 701.33. No waiver is possible.

Sincerely,

RRD~ sg

HATTIE M. ULAM
Acting Assistant General Counsel
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January 13, 1989

Richard Rivas
General Manager
Unit i Federal Credit Union
P.o. Box 830
Lock.port, NY ~4094-0830

Dear Mr. Rivas,

This is in response to your letter of December 12, 1988, to
Chairman Jepsen requesting clarification of NCUA’s position
on reimbursement of lost wages.

As you know, in February of 1988, the NCUA Board proposed an
amendment to NCUA’s regulations to allow reasonable reim-
bursement for Federal credit union directors and committee
members who lose leave or pay from their regular Jobs when
attending credit union board or committee meetings. The pub-
tic comments in response were overwhelmingly opposed to such
reimbursement. Commenters cited the tradition of voluntarism
as one of the cornerstones of credit union philosophy, and
expressed concern that the proposal would eliminate an
important characteristic of credit unions that sets them
apart from profit-oriented financial institutions.

In response to the public comments, the MCUA Board continued
the prohibition against reimbursement for lost pay or leave.
Reimbursement of all reasonable expenses continues to be per-
misslble.

In your letter of December 12, 1988,you cite an apparent in-
consistency in NCUA’s implementation of the rule. Spe-
cifically, Ms. Olan of our Office of General Counsel stated
in her letter to you of November 29, 1988, that it is not
possible to grant exceptions to the rule. Several of your
directors have indicated, however, that in a presentation by
another member of NCUA staff at a recent meeting of the Gen-
eral Motors Councll of Credit Unions in New Orleans, they
were told that exceptions might be given in certain cases.
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Having discussed this matter with Regional Director Allen
Carver, who prepared the New Orleans presentation, it is my
understanding that he indicated that special consideration
might b~ given to situations where, at the time that NCUA’s
final rule was adopted, fi~m plans and commitments had
already been made for attendance at meetings such as
educational seminars and credit union conferences. I have
discussed this matter with Chairman Jepsen, as well as
Regional Director Bryan in Albany, and we all believe that
this is a fair and reasonable approach. To the extent that
our letter of November 29 seemed to preclude this type of
case-by-case consideration, we ap~logize for the confusion
created. If these circumstances apply to your credit union,
you should follow up with your examiner and Mr. Brygn.

We do not have immediate plans to revisit the broader issue
of reimbursement of lost leave or pay. As you may know, how-
ever, we review all of our regulations on a three-year cycle.
Proposed rule changes are generally distributed to credit
unions by both NCUA and the credit union trade associations.
We encourage your participation in the comment process.

Again, thank you for writing, and I trust this clears up the
confusion that existed.

Sincerely,

RMF:bhs

cc: Chairman Jepsen
Allen Carver
Foster Bryan
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April 14, 1989

Orate ot General Counsel

Marko Arezina, Treasurer
VDN Federal Credit Union
218 Crescent Drive
Lower Burrell, PA 15068

Re~ Compensation of Directors
(Your Letter of March 13, 1989).-

Dear Mr. Are~ina~

You asked whether or not It is permissible for a Federal
credit union (’FCU’) to pay eachmemb~r of the board of
directors $30.00 for attendance at each board meeting.
Unless the $30.00 represents a reasonable payment of expenses
board members incur in attending the meetings, the payments
would not be permitted under the FCU Ac~ and the National
Credit Union Administration (’NCUA’) Rules and Regulations.

Section 111(c) of ~he FCU Act (12 U.S.C. $1761(c)) provides
as follows~

No member of the board or of any other
committee shall, as such, be compensated,
excep~ tha~ reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in ~he execution of the duties
of ~he position shall not be considered
com~nsatlon.

Section 112 of ~he FCU Act (12 U.S.C. $1761a) does authorize
an FC~ Eo compensate one officer of the board of directors.

Section ?01.33(b) of ~he NCUA Rules and Regulations
(12 C.F.R. $701.33(b)) provLdes, in part~

(1) Only one board officer, if any, may
be compensated as an officer of the
board .... No other official may receive
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compensation for performing the duties
responsibilities of the board ....

(2) For purposes of this section, the
term "compensation" specifically
excludes~

or

(i) payment (by reimbursement to an
official or direct credit union payment
to a third party) for reasonable and
proper costs incurred by an official in
carrying out the responsibilities of the
position to which that person has been
elected or appointed;

Unless the $30.00 payments qualify as reasonable and proper
costs as set forth in Section 701.33(b)(2}(i} of the NCUA
Regulations, they would not be permitted under the FCU Act or
the.NCUA Regulations.

Sincerely,

HATTIE M. ULAN
Assistant General Counsel
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Gerald E. Toland

La Dotd Federal Credit Union
P.O. Box 44244
Baton Rouge, LA 70804-4244

Re ~ Mileage Expense for Directors to Attend
Monthly Directors’ Meetings (Tour
December I, 1985, Letter)

Dear ~r. ’~land~

A Federal credit union (°FCU’) can make a reasonable
reimbursement to members of the board of directors for
mileage expenses to and fro~ monthly board ~eetings
~ursuant to the FCU Act and the MCUA Regulations. Aecieion to sake such reimbursement is a pollc~ satter
to be made b~ the board of directors of each individual
I~CU.

Section 112 of the FCU Act provides that only one boardofficer maY.cbe" compensated. Section Ill(c} of the FCU

Act (12 O.$    $1761(c)) provides, in parts

No member of the board or of any other cosmittee
shall, as such, be compensated, ezcept that ...
the r~tsd:~rsement of reasonable expenses
/~curred im the execution of the duties of the
~:~ltlon shall not be considered compensation.

Section ?01.33(b} of the )ICUA l~les and Requlatlons
(12 C.F.R. S?01.33(b) interprets Section 111 of
Act. It repeats the prohibition on compensation and
further provides, in

(2) For purposes o-f this section, the term
¯ compensation" specifically excludes~
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Off(1)Ic payment (by reimbursement to anlalor direct cre41t union payment to a
third party) for reasonable and proper costs
incurred by an official in carrying out the
re8ponslbilltles of the position to which
that person has been elected or appointed;

It has been longstanding ~CUA policy that reimbursement
for "reasonable expenses incurred" includes mileage
expenses to and from FCU board meetings. A decision on
whether or not to make such reimbursement rests with the
board of directors of each FCU.

Sincerely,

HATTIE N. D~AM
Acting Assistant General

Counsel
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July 31~ 1989

SSIC ~062
89-0"/13

Ms. Irma Lerma
President
U.I.W. Federal Credit Union
510 Nsrth Broad Ave.
Wilmington, CA 90?44

Re, Compensation of Offlclals
Letter)

Dear Ms. Ler~a:

(Your July I0, 1989,

Your letter to Chairman Jepsen has been referred to this
Office for a response. You ask whether a Federal credit
union (’FCU’} ~ay reimburse members of your board of
directors and credit committee for expenses, such as mileage,
when these officials attend meetings to transact business of
the credit union. The FCU Act and MCUA Regulatlons permit
reimbursement for reasonable expenses incurred in the
execution of such officials’ credit union duties.

reimbursement of reasonabl~ expenses
incurred in the execution of the duties
of the position shall not be considered
compensation.
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Section 112 of the-FCU Act (12 U.S.C. S1761a) authorizes an
FCU to compensate only one officer of the board of directors
for service on the board.

Section 701.33(b) of the NCUA Rules and Regulations
(12 C.F.R. $?01.33(b)) provides, in parts

(I) Only one board officer, if any, may
be compensated as an officer of the
board .... No other officlal may receive
compensation for performing the duties or
responsibilities of the board ....

(2) For purposes of this section, the
term "compensation" specifically
excludess
(i) payment (by reimbursement to an
official or direct credit union payment
to a third party) for reasonable and
proper costs incurred by an official in
carrying out the responslbilltles of the
position to which that p~rson has been
elected or appointed;-.. ¯ ¯

Your letter did not describe in detail the circumstances
surrounding your FCU’s reimbursement of exp~nses. You did
state that some related to mileage expenses incurred when the
FCU officials "attended meetings to transact business of the
credit union." In general, mileage and other reasonable and
proper expenses incurred while attending credit union-related
meetings and cgnferences are.relmbursa~.leoe.X~.nses. Enclosed
is an opinion letter concernlng payme~ oz. miA~age ?.xpenses_
incurred by board members while ~tte~olng Doaru .mee~s. ,e
~ave contacted your Supervisory Examlner concernlng ~nls
Issue.

Sincerely,

Eric losure
cc~ Rick Ducker (Region

Gene ’al Counsel
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compaction ~nd to m~eas~ p~osi~.

(4) Consider a]tema~es

~:.ine~ less erodible, and
~r,~ductive sud ~

(5] ~Unim~e compac~on by
impiementin8 ~cons~n
favorable sod mo~e r~

(6) ~nsid~ momt~ ~d c~
¯ e de~li~ Of IOW~
can s~ ~ ~ich~
chiselins

(7) Consider ad~
replaced B andl~
establish or ~p~vl ~ ~ pH
balance of ~e ~oU.
chise~ could
the ~cons~cted
is tess than

recons~cflon o~ the ~pso~. ~ and
ho~zons must ~ c~p~t~
mi~m~ de~th
depth o~ ~e o~8inal Cr ~ofl ~k}
[be~k) hor~zon~
~han ~ rachel.

[~1 In cir~m~tance~
mmin8 depth to
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was more than 48 inches and the NATIONALCREDrT
qe~ntllie.J of sto~plled ~op~mt. B and CIe ~DMINI~"TRAT’~N
hunzons are h~ulT’rc~ent to reconst~’ucf

material may ~ used ~o achieve ~he p~.
mmmg elevatioo. ~e B end C ho~o~
manna[ ~u~ ~e placed on such ~ed
s~d at a ~fo~ thicknesl.

(3) Topl~ or ~ a p~o~ed
sod martial mus~ be ~t~
m~d a~ ~ platoon ~ BaM C
honzon~ at a ~ ~

inches ~ick.

the ~#or h~zon~ of the
~o~ mus; be w~i~ the ran~ o{
character~s~i~ o~ the pre-m~ned

~5} F~al ~a~ui ~ t~e ~ons~ct~
s~il must provsde ~sltive s~face
~ainale ~nd uniform slopes.
average slope pa~enl musrbe
the tense o[ ~ p~-mined
ra~a~ map ~

and ~ ~ ~ ~s
~pla~m~t ot ~ ~

(7} The ~si~ of ~e ~o~ a~ 8

must ~it ~t ~e~tio~
[S) ~e~ m~ch~ and o~er

~ion con~] meas~ mu~t
completed a~ ~n a~ wea~er
conditions ~it a~er ~pla~ent
the top~oiL

R~aded aRa~ m~t ~ ~can~ed

slippage s~a~s a~ ~
~ne~on.

~m~c~o~ ~d ~,

mu~t ~ kept to ~

~a~pa~ io~1 iho~ Ceet

S~te law 2 any.
~12) ~e ~. B bo~n mabel

and C ~on mm~ ~at a~

m~ or ~a~d m it~s
spRad wires ~e ~ ~

12 CFR Part 701

pmpo~m �~u

pmp~d ~a~es
on con~ensa~ou ~ o~e~ ~d
prov~ authoni~ ~ ~i~l~s ~r

e~ploye~,

bofore May 19.’I~

a~ance ~ i~ ~ to m~ew

¯ e N~A ~ hal ~ ! ~-~

"~m~a~on

Co~ents are
p~posed ~mendments.

~or ~o I~ se~on 112 o~ ~e ~CU
A~ 12 U.S.C. 1781~. p~vfd~ ~a~ w~
:he excep~on
o~cer
as such.
A~ [o ellow ~ to deter, and

may ~
il p~ ~si J ~(a} ~ i~end~
to ~o~ to lemon
A~ and
~si~ated

~on llllc) ofte
U.~C.
¯ e N~A R~es and ~o~
c~n~y slit thai no mem~r of ~e
~ of ~ ~ ~ ~ o~

com~n~te~ ex~ ~lt ~a~nab~
beal~ ~¢denL
p~io~ and
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rh,. qu,’~li,ln h,,is n,pe.it.dly
~,h,.lh,.r ,t =,i p~rmlss=ble under
sl ll,.I f,~r .in FCU to reimburse

Th~ ~C~A Board requests ~ommenl
whP1her, under certJin crrcumstan~es,
th~ re~mbu~menl o[ o~c}ats for
pay or leave ~hould ~ perm=Hed.

~n ice= perfumed by o~c=a~ are
prerequisite ~o the ~u~e~ of FCU’s.
of~cial’l ability to serve, howew~. ~=y
be lira,led or discouraged by ~e
attendant (o~s of pay or ~eave. T~
~nc~)ur~Re voluntary ~en’tce =nd
t~utmen~ ~ o~Sc=a]~, therefore. ~he
Board pr, lp,~s~s ~ amend ~

~po~ed ~ 701.33(b}(:I(i~ ~:~=rl~s that
where an of~=l ~s :equated tu use
tim~ ~ attend meehngs of :he board
director1. ,}r o~ ~he ~uper~ ~sory or ~redil
committee~, or wt!l not be pa~d by ~he
offici~l=’~ employer ~hile 4~tendin8
~uch meehn~. ~e~mbur~menl for pay
~nd leave a~ally Iosr;n proper.
the employer permit~ an ~[~cial ~o
attend =u~h meeting~ ~thout (he los=
pey or leave, or where ~e o~cial is
~lf~mpIo~d ~r cannot establish ~ctual
loss. feimbu~emenl is not
Fu~her. the pmp~ed amendmenl would
n~ peril mimbu~ement for Iosl pay or

"re incurred while a(tendin~ ~it
~)n conference= or similar

.. aymenl or re~mbu~ement of
~asonabie and p~r co~t~ of
attendin~ ~uch events ~. of coup.

The ~ard ~Iso proposes
~u~du~ce on indemm~at{on of
4nd employees. A= i~ the case of
reimbursement rnr lost pay and)o.w.

,ndemn=ficat=on .tnd the purcha~ of
,n~,=ran~ ~o provide for indeXer=on
~an he;v ~ncouraSe volunta~ ~

~ FCU his the au(h~ p~ant to
section t~lZl of ~e FCU A~ M
1757{2} (~e autho~ to sue a~ ~
suedL and section 1~(16} (~
~we~ clause) to inde~i~ i= ~ials
and Pmpioyees. NCUA hal in ~
interpreted these p~visio~ II
author=zm8 an FCU to p~ fm
mdemn=fi~tion of itl officials a~
~mployees under limited
However. the neither section 1~ ~r
any ulher provision of law or
pro~ :~es speafic 8u~dan~ on the
c;~uc~stances ~der whi~
indemmfication may b~ allowe~
~opu~ed ! 701.331c) i= de~n~ le
provide that guidance.

~e ~ard believes that perm=lt:n~
demnJ~cation in ecco~ance
~te co.orate law would be

andet ~adltional federalis~

4,~ ,.el f,)rth =n IE..ucut=v~ Order I~6|-’ IS~
FR 41~5 {O~lober ~. 1~711.
~*’~., pol=~y of mmimum Federal
:,,~ui.=t,~ry preemphun of slale taws. The
lin.~r~ h.~ ~ur/her takun mtu
)h~l sI,Hu co.orate ~aw =s readdy
,~:~ss=ble to FCU’s and ~he~ counsel.
4nd ~h~( ~he ~b~]~y ~o ~o[low s~e law
~mdehnes should [essen ~ cos~
FCU’I choomln8 to ,mple~m
tndemm~catlon prows=on~

rc~ardJn~ mdemmScatmn =mon= ~e

,nc,)nslsteni w~th the powe~ and
:~s~ons=bdities of FCU’~ State law and
~he M~ei BUs=hess Corpora=on Act
~’outd nnt allow mdemn=~cation for
~ck]ess. wanton, dishonest, or
(r~uduienl conduct, or act=on= (aken
~ r.]=th Only an FCU and =is ~e~al
,:o~s~i can de~ermme whether an
=s ~nc~uded w~th~n the para~ete~ o(
s~a~e s~a~u~e, but t~e Board w~shes to
~aution that ~he courts, nol ~he ~rd.
would be the ~nd[ arbiter as ~o the
v~lidity qf an ~ndemnl~ca(Jon pmt~sion
~mder state law.

~ proposal would, g~ve ~m the
additive[ option of using ~e stand~s
set forth in the M~el Busin~m
Cor~ration ~ct, both because the Act
~rov~des an extremely cle~ and
~ompellin~ set o~ standa~s an~ ~ceuse
~any state statutes, a~ ~easl on their
f~ce. do not ~ppiy directly to FCU’s.
oltem~tt~e would be ~or NC~A to
establish its own regulato~ standa~s.
~a~ e~xion does not appear to ~e eitE~r
necessa~ ~r adv~sa~!e, in view o~
flex:bdity afforded ~y tee ~l~e!
~nd tee various s~ate laws. For
cunv~mence o( commented, the
relevant ~rtion= o( the M~el Business
Co,rat;on Act ~re set ~o~ as an
Ap~ndix to this proposal. IThe
.~p~ndix i~ not intended am a ~H of
~ ~=il.)

~ would be isle to e~ct to have
no i~demni~(ion or to follow
(he M~el Act or the relevant ~tate law.
~e election must be contamed m
F~ ~ar~er or by)aw amen~ent, or m
i ~nmact or board reiolu~on. Failure to
make in election wdl be ~der~
determination by the FCU ~t to psiida
mde~ification.

~e proposal would sp~catly
~xclude inde:nnl~c~hon of o~c)all and
employees for expenses. ~nalties or
nther payments recurred ~n an
.administrative proceeds( brou~l 5y
the ~ational Credit L’n~on
.~dmm,stra(ion ~lei! Lhe o~clal
~ubstanlta()y pre~a;i= on ~ men~.
allow mdemni~cat;on =nd~
ci~ummlan~s w~]d (esseo ~

,J~,tPrrent -.ff,.,-t of admm=st~hve
,it.finns.

~h~t. whde an FCU may ch~=e to ~oilow
:he ~ndemn~catmn prov~=on=
~tate ~aw or the ~el
Co~orahon ,~ct. NCUA’s p~cedural
requ~remen{~ r~ardin8 cha~er or
amendments would stdl apply. ~u~
particular state statu¢e providing ~o~
indemnification only ¢~uih a cha~r
amendment voced by ~e
would be mconsistent with
pr~edures, which provides only ~or
vo~ of membe~ to recommend
charier amendmen[ to ~he NCUA
for approval. Th~s should no¢ ~ an
~mpedimenl to mdemmfica~on s=n~ the
proposal wouid allow FCU’s to follow
the prot is~ons o~ the M~e] Business
Corporatmn Act. ~nd FCWI chasing to
ro[Iow state law m states whi~ do not
require spec:fic proced~= ~y
to provide =ndemn=fication by means
an employment contract or
r~solution, neither o[ wh~
~CUA app~val.

~c~on 7~.33(c)(3] clanfi~
F~’= aR ~e ~o p~hase
such as d~te~ and offi~
insu~nce. ~et p~t~t= o~als
employees asainst liab~ty asse~
a~ainst them and ansini out of the
perfo~ance of ~eir o~czal duties.
C~dit umons customarily have
pu~hased ~i= instance as a meth~ of
pm~din8 ~ndemmficafion.

Finally. the pro~=al would add a new
I 7~ 33(a}. definin~ the te~ "o~c~ar"
for pu~oses o[t 7~.~ a= a count or
former member of the ~a~ of dir~tors
credit costumes or supe~
committee. The defimtmn would
wb=~ individuals an F~ may
mde~. ~e incl~mn of

~nt~ue in~~on of
individual who i= no loner ~ o~=1
but i= sued rot acti~be= ~la~ to
o~cial FCU duties ~o~ ~= ~n
o~ciai. Simdar[y. ~e pm~l wou~d
~t i~emm~cation of foyer
employ~=.

Cons~sxent wnh i~ sta~to~ ~d
~latow ~s~ns=bdih~ N~A
momtor mdemmEcation p~m==on= ~h
for ~nsistency ~th ~e inde~=Ecahon
sta~aN= chosen ~d for ~e ~fe~
soun~es= implicatmns ~or
in=tilut~on. Also it i= emphasiz~ ~hit
the ~er of an FC~s ~a~ to pm~nde
for indemmfica~on ~plie=
~s~ns=bdity to dateline whe~er.
un~r ~e ~icular
in~ifi~tmn is eppmp~t~



Re~lator~ Procedural
R~,eulotory Flexibility

The NCUA ~ard ham delerm~ned and
cerhfies that the proposed amendmen~
w~ll nol have a s~n~ficant economtc
~mpacl on a substantial number o[ ~mail
~red~t unions because ~he chanses are
directed at clan~cat~on and reduction
r~sulatory con~us~on and
burdens, raeher ~han creahon of new
resulalo~ res[nctions. ~ere~oR.
resul~to~ ~ex~bHi~ ~naly~i~
required.

Paperwork Reduction Act
The proposed amendments do not

contain any collect,on of inforrnatzon
requzrements.
List of Subjects LB 12 CT’R Part

Credit unions. Compensahon of
officials, ldemnd’icati on.

By the .National Credit Unson
Admtmstrat]on Board on February 10.
Becky Bake.    ¯

Accordinsly. NCUA proposes
amend lZ C~ Pa~ 7~ as follow~

PART 701--ORGANIZATION AND
OPERATIONS OF FEDERAL CREOrr
UNIONS

1. The authority citation for Par~ 701 is
revised to read as follows:

Aul.boht~. 12 U.S.C. I75,S, 12 U.S.C. t?S~, 12
U.S.C. 1757. 12 U.S,C. 175~. 12 U.S.C. 1761.12
U.S.C. 1,"61a. 12 U$.C 1781 b, 12 U.S.C
12 U.S.C, 1767. 12 U.S.C 17s2. 12 U.S.C 17~4.
12 US.C. t787. ~. U.S.C. 178~. and 12 U.$.C.

Z. It ss proposed that | 701.33 be
revised ~o read as roIlowl:,

| 701.33 Coml~ensar~n of offleLIis;
Indemniflcal~cm of officl~a ~nd

[a} Official. ~ "o~ciai" is a
who is or was a member of ~e ~ of
~to~. c~dit �o~ ~
su~so~

(b} Compensotion. {1} ~y one
o~cer may ~ com~nMt~ II ~
o~cer of ~e ~a~ ~ byl~w~
sp~l~ ~e o~cer to ~ ~mpenatte~
we0 as the specific du~, of ea~ of
boa~ of~ce,. No o~er o~ci~l
receive compensa~on rot ~o~
duties or responsibilities o( ~e ~ or
committee positioo to w~ ~e perso~
has been elected or ap~inte~

{2} For p~oses o~ ~ ~ctio~ ~e
tern "’coPpensation" s~cally
excludes:

{i} Pa)~ent (by Rimb~ment Io an
o~cial or direct credit ~oo pa~ent)
for reasonable and prow
inclu~ni pay or letve ac~lly l~t due
to attend~n~ tt mee~ of ~e ~
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of directors, or o( ~he luperv,sory or
credit committee, incurred by an o~cisl
,n carrym8 out the respons~b,litiel of ~he
pos~hon Io whtch (hit pe~on hal been
e~ec~ed or appo~n(ed:

[,} ~v~s~on of reasonable he~l~
accident and related t~es of personz]
~nsurance projection, supplied for
of~c~al~ al ~he expense of ~he credit
umon: P~v~ded. ~al such ~n~gn~
protection mu~t exc]ude
mu~ be limited ~o
~ncludin8 ecc~dent~] de~ ~nd
dismembe~ent, to which
exposed by ~ason of ca~ out
du~es or respons~bilitie~ of ~e o~ci~l’s

i~edia~ely u~n ~e m~d pemon’s
leaving office. ~thoul pro~di~
residual bene~t~ o~er th~n ~om
pendin8 cIaima. ~ any: and

(iii] ~de~Scation ~nd related
insurance consistent ~th paraFaph {c}
of ~his ~ction.

~c} lndem~ficotion. {I} A Fede~l
credit ~on may mdemni~ itz o~cial~
and c~enl and fo~ er employee~
expenses ~asonably mc~d
co~ec~on ~ ju~cia]
a~ni~a~ve p~ee~g~ to w~
¯ ey a~ or may ~come p~e~
~a~on of ~e ~o~an~ o~
o~d~] du~e~.

{2} ~de~i~tion shall ~ consistent
eider ~ ~e general stand~r~
co,orate law m ~e state
pnnc~pal or home o~ce of ~e ~t
~on ~ l~ated, or ~ ~e relevant
provisions of ~e Model Busmes~
Co~ora~on Act. but may m ~o evenl
pe~st mde~ca~on for expends.
penalties, ot other p~ents
an administrative p~eeding brou~t by
¯ e National CRdit Union
A~ims~atio~ ~esz ~e official or
employee substantially pRvad~
men~. A Federal ~t ~on

s~ whe~er it w~ follow ~e M~el

mlev~nt ~te l~w. Fail~ to

con~idemd a decision not to pin,de iL
~de~on ~d ~e me~ of
~de~cation may be pmvid~ for by
chz~er or bylaw amen~en~ ~n~ct
or ~ m~olu~o~
p~d~a] ~qu~men~ of ~pp~bl~
stzte 18w of ~e M~el Bu~me~
Co~r~on Ac~ A ~er ot byl~w
zmendmenl m~t ~ zpptoved
N~tion~] ~t Umon A~~o~

(~} A Feder~l ~t ~on
p~h~e ~d maintain m~ur~n~ on
~h~lf of i~ o~aI~ ~nd employe~
~g~m~t any ~ab~li~ asse~ed ~g~t
¯em ~nd expen~e~ mc~d by
¯ e~ o~d~ ~pac~e~ ~nd ~ out

Ig~ / Proposed Rules
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5,’�fmn &#! .aufhur~ty ~

td) Except as prowded ,n ~uh~-~ ~on

~diwdual. m.~de ~ p~rty ~o ~ ~r~eedin¢

i~ab,lity ~ncurred ~n the process¯
I11 He conducted himself ~n

~adh: and
i2l lie ~esonably believed:
~i) In the case at conduc~ in h~s

capac~iy wHh ~e corpora(ion, lh~l
conduct w~ ~n it~ ~I mte~Is: and

(ii} In all other ~es. ~hal hi~ mnducl
was at least nol oppo~ to ~Is
~nle~sts; and

(3] In the case o~ any
proceedinE. he had no reasonable ~ause
~o believe his conduct was u~awful.

~b} A director’s cunducl w~h respect
~o an employee benefit pian for
pu~ose he reasonably believed ~o be m
rhe znter~ts at the pa~c~panls and
beneficmnes o~ the plan m conduct
sahfies the require¯as of subs~:~on

(c] ~e t~rmmafio~ of a p~ed~E by
jud~enL o~er. ~tfiemenL con~ctm~
or upon a ple~ at nolo contendem or
equivalent ~ hal o~ itself, dete~aUve
¯ at ~e dimctor ~d not meet ~e
s~dard of co~duct de~b~ m
~Uoa.

(d} A co.ration may not ~e~
di~ctor uoder ~i~ secuon:

(1) ~ co.action w~ a pr~eed~g by
or in ~e ngh~ of ~e co@oraUon
which the director was aaiudged ~iable
to the co~orafion: or

~,~) in ~nnec~on wi~ any
procee~ng charging improper pe~onll
benefit to him. whether or hal involvm8
~ction in his Mficial capac~. ~ which
he was adjudged liable on the bas:s
pe~onal benefit was zmproplr~y
received by him.

(e} ~demmfication pe~m~ under
¯ is secUon in co~ec~on ~
p~ee~g by or m ~e right ~

ex~n~ ~c~d ~ ~e~o~
the pmceed~g.

~ct:’cn 8~ Mandam~
:ndemni~ican~n.

Vnlesl l~ited by ill a~d~
inco~oration, i co~tio~
mdemni~ a ~Rctot who w~ w~y
suc~ess~l, on ~e me~s or o~e~.
the de~en~e o~ any p~eedins to
he was a par~ becau~ he is or was
director of ~e co.oration aEa~r,s~
~ason~ble expenses mcu~ by
co.action with the p~eed~.
S~ction 8.57 Advance.fat expemes.

(t! ^ corporation may pay for or
reimbm’te ~e ~8sonable e~
in~d by a d~tor w~ ~ a ~ m

a pro<e,~dinB ~n advanr.e of final
dlsposmon of the proceudm~

tl } The d~rector fur’n~shes the
corporation a written
8ood faith behef that he ham met ~he
,tandard of conduct described

(2) ~e director furntsh~ the
corporatton g written unde~akmg.
exerted per~nally or on
repay the advance ff it ~s ulhmately
dete~med that he did not m~t
standaM of conduct:

(3) A deter¯orion im made th~t
facts then known ~o ~ose
dete~at~on would not precise
mdemn,fication under this suCh¯pier.

~] ~e under¯king required by
subsection (a)(2) must be an unlimited
Reneral obligatton of the di~ctor but
need not be secured and may be
~ccepted wtthout eeferenc~ :o financial
ability to ~ake ¯payment.

(c) Determinations and authon~ons
of payments ander this aachen shoo
made m the manner spoiled in s~tion
8.55.
Section 85.1 Court.ordered
mde~m~[;cotion.

Unless a corpor¯Uon’s a~icle= of
in~r~Uon p~de o~e~.
di~ctor of ~e co~tion who ~ m
pa~y to ~ p~ceedin~ may apply
indemniE~tion io ~he cou~ conducive
~he preceding or
com~tent ~sdict~on.
application. ~he cou~ a~er ~8 any
noti~ the co~i considem nelson.
may order mdemmficafion
dete~me~:

[1} ~ director
ma~datow inde~m~ca~mn under
s~ctio= ~.5~ :n whmh c3se ’he cou~
shail also erda, :he co~ra:mn ~o pay
the d~rector’s reasonable ~x~en~s
¯ cuRed ~o abram cour~rde~
inde~cano~

(21 ~e ~ctor
Ra~nably enUded to
~ew of all ~e relevsnt
whe~er or not he met ~e ~tanda~ of
conduct set forth tn ~ectmn 831 or wit
adjudged liable as
S.$1{d}, but if Ee was ~diud~ed ~ 5abM
his mdemm~ca~;on
~asonabie ex~n~es

(a) A cor’poratmn ~ay not mdem.m~f ¯
director under sec:~on
au~onzed m the ~pec~fic case ~er
dete~ination hss ~en ma~e ~at
inde~=~on of
pe~ss~ble m the
~use he ham ~,, ’h, standa~ O~
conduct Jet fo~ m mec~on 8.51.

(b)~ dare.ninon
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111 By ~he bo,~rd at’ directors by
maiortty vote of s quorum conststmg
directors not at the time piffles !o the
prater, drag:

!21 ff a quorum ~nnol ~ obtamed
under subdiv~s=on [1). by ¯alertly vote
of = comm=ltee duly des~aled by ~he
boar~ of d=rectorl (in wE=oh des=~na t~on
di~cto~ ~ho ~ panie~ may
p~rttc~pateL con~tlting ~le]y of two or
more distort not it ~e time partie~ to
¯ e pr~eding:

[31 By ~ml !egsl ~seh
~i] ~lected b~ ~e ~a~ of directon

or tts co~mtttee i~ ~e ~a~er
prescribed in subdivision (1] or [2]; or

(ti) ~ a quorum of ~e ~ard of
directors cabot ~ obtained ~nder
subdivision {I} and a committee canno~
be desolated under subdivismn
se!ected by maio~ vote of ~e ~ull
~a~ of d~recto~ {in which
direc~o~ who aR parues may
part~c~patel; or

{4} ~ ~e sh~eholde~ but
o~ed by or vo~ed ~ ~e con=ol of
d~o~ who aR at ~e ~me panics to
¯ e p~eedin8 may not be vol~ on
dete~a~o~

{c} Au~o~on of ~~So~

ex~nses shall ~ made m ~e same
manner as ~e dete~ma~on
~de~iEcation m ~issible. excep{
¯ al if ~e dete~ina~on i~ made by
~pecml legal coun~l, authonzs~on
indemn~ca~on and evaluation
masonablene~ of ex~nses shall
made by those enfiged ~der subsec~on
{b}{3} ~o select co~seL

~c:ion &38 Indemm[icatson of
o~icen, employees, as~d a~en~s.

Unless a corporaOon’s a~cJes of
¯ corporation provide otherwise:

[1} Aa officer of tee corpor’=Uon v,,bo
Lt not t director i¯ ent~fled to mandatory
i~emrdfic~Uo~ trader ~.ct~on &S~, and
i= enrolled to apply for court-ordered
mdemnJficaUon under s~t~on
each case to the same extem as a
d~ector.

(~’) The corporation may Lndemn=~
and =dvanc~ expenses us~der
su~hapter to an oEfic=r, employee, or
agent of the corpor¯Uon who ia not a
director to the same extent am to a
d=rector, and

(3) A corporation may also indemnd’y
a~d advance ex]~nses to an o~cer.
emp!oyee, or agent who i¯ not ¯ dire~’,or
to the extent, consi¯te~t w’tth public
policy, that may be provided by
articles of’ incorporUon, bylaws, general
o~ specific action of it~ Ixmrd of
directort, or contract.
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8.57 /nsuronce.

A corp,)ration may purchase and
m ~,ntu~n msurance on behalf of an
,rt(ll,,Idual who ~s or was a director.
nff;cer, employee, or a~enl of the
corpura~mn, or who. wh~le ~ director.
of ricer, employee, or a8ent of the
corporation. ~s or was se~m~ at the
request of the corporat=on 1= = director.
officer, partner, trustee, employee, or
agent of another lore=an or dome=Uc
c=~rporat=on, partnersh=p, jom[ ven~,
t~sL employee ~ne~t pl=~
enle~nse, aaamst liability asserted
aaamst or inc~ed by him m
capacity or ansm8 ~rom his
director, o~ficer, employee, or aaenL
whether or not ~e co~oratmn would
have ~wer to mdemmfy ~
the same liability under s~tJon 8.51 or
8.52.
Sect;on 8.38 ,-lpph’cotion o~ subch~pter.

[a) A provision treating a
corporation’s indemnification of or
advance for expenses to d~recto~ ~at is
contained in its articles of i~corporetion,
bylaws, a resolution of its shareholders
or boa~ of ~rectors‘ or in a contract or
otherwise, is valid only ilr and to ~e
extent the provision is consistent
this subchapter. Lf art~c|es o~
incorporation limit i.nden’mLqcat~o~ or
advance for expenses, ~dem.rti~ca~on
and advance for expenses ~e valid only
to the extent consistent w~t~ t~e ~cJes‘

(b) This subchapter does not limit =
corporation’s power to pa~ or ~eLmburse
expenses incurred by a director in
connection wi~h his appea~’~nce as s
witness in a proceec~n~ at a tL, ne when
he has not been made a named
defendant or respondent to,~e
proceeding.
[FR Do~ 88~34~3 Filed ~-18.-8k 8:45 am]

12 CI=R Part= 7~0 and

Description of Office, Oqm:~osure of
Official Records, Avult,tb~ of
Information, Promul~atlofl of
Regulations; Rules of Board Procedure

¯ oE~¢Y: National Crec~t Union
Administration (NCUA).
A~’~O~ Proposed amendments.

su~u:~v’. T~e NCUA Bo~:l proposes to
amend Part 7~t of its Rules to (1}
s~eamline and cla~ ~ proced~
and (2] set ~or~ updat~ provisions
concemin8 ~e ~ssuance of N~A
relations. Conc~endy, it ~ pro~ed
that ~ ~.~0 of NCUA’s
~lated Append~ be ~pe~ ~c~oa
~.~0 end ~e Appen~

Section lO~(d) of t~e Federtl Cre~t
Union Act. 12 U.S,~ t~(d), ~=
NCUA ~s~ ~e ~s~on to adopt
su~ ~les u it ~es 5t for ~e
¯ insac~on ot ~ ~us~ ~
R~es of ~ ~ed~ we~ adopt~
st ~e ~t N~A ~ Mee~ =
~ptember ~ ~ ~ ~e was
adopted m M~ I~ ~e p~
¯ e~ pm~sed ==en~en~ tl to u~ate
and s~s~e ~ R~ of ~
~ed~. b=~d on ~e ex~en~
¯ e pest seven yea~. ~at ~d
~an~ needs, and ~e des~ to

~l out =ts ~s~ib~l~e&
~Uoa ~2 {"N~r of Votes

~ended by ~e~ ~ wo~ "~

belween the words "’~’or" and "action".
This amendment clanEes ~hat both
notation votes sad votes =1 Board
meet=nEe =re subject to ~e tw~of.three
ma ~onty

Subsection (a) of ! 7~,4 ("Notation
Votm="~ is ~des~ated
Conve~ely,
Meet=n~t") is ~de=i~ated as ~ction
(~). ~i= ch=~e
pnma~ me~ o(
ect~on ~ken
eecond~ me~ is =c~oo t~e~ by
notation vo~. For p~ of

Pa~ 7~ ~bUc Obsession of ~a~
Meeti~s. has ~en added to

Votm~") wo~d ~nd ~e de~=~on of
notation vo~ ~nta~ ~ ~ent
~ 7~.4(~} to p~de ~lt nota~on vo~
is the ci~a~on of ~H~ =emor~da
sad vo~
~a~ mem~. ~e p~nt ~ment
¯ et ea~
pe~on~y
memor~da ~d vo~ =h~t ~ ~t

or out~f-~a~ ~ mem~
For ~fl~on p~

J ~,4~2) w~d ~ ~nt
J ~.4(~2)
No~a~on Vote ~t ~ ~ =c~o~

pm~de= for
su~est~ a~s~ve ~es"
option o~ ~e ~on vote sh~L has
~en delet~ =s ~ss~.

of ~ o~o~ hu s~ ~at ~e

a ~ m~ ~~ ~s been
~mt ~e ~ ~m~r hu ~n on

l ~.~E3] ~d
Nota~on VoW"

~sto~ ~s ~ ~t ~e ~ess
to ~me ~o~
sccomp~h~

out ~,t ~e
mee~i~y~U~ta
feasible pl~

Mee~%

mee~ ~ ~ moo~.
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membe~ o~ d~ ~’d d d~recm~. ~

o~ ~ ~m~ ~l~d
by the ~ ~ ~-

Two ~m~t~ ~d ~ ~UA
~ould ~1 ~e

to elect tO app~
taw or ’~e M~el ~ ~uon

Yhe clear F~e~

appropriate.
Unde~ ~

w~ll be flee to
optm~ No

,nden~,~�.mhon ~l~er ~be i~lle

Ouqmess Co~ora~n Act. ~e Only
cave~l ~ ~it any ~U bylaw or cha~er
~m~n~e~ ~Ii~i ~o ~d~i~�l~.

~p~ved b~ N~A. ¯

have no~ ~ mn ~~

One ~mmenl~ ~e~ed
FCU be authored ~o
pro~:l~on~ o~ slate law ~d
Busmess Color,non Act ~
its :ndemm~ca{ion s~andar~.
shouid be able to elect ~o fo~ow
sta~e ~w ~ ~ M~I ~ ~ ~t ~h.

con~

wh~ el~ ~o p~ ~
shall spe~ whe~er ~t ~ foOow
l~w ~ ~ M~ ~. ~

w~d ~ ~ a ~ ~ te

cocoon o~ ~ ~ ~m of
the pro~ ~ ~ ~

inde~~ ~ i ~y~

~nde~~ s~ ~ ~
FCU. ~ N~ ~ ~

e~c~n am ~ ~ve ~ ~t

co~ ~ ~d

employee ~=e~ ~ ~ f~

p~s~on ~ blve ~ ~
on o~ ~r

Under ~c~ s~ ~)~

a~ empto)ee or o~ w~

prevads

does

c:rcumstan~

cons;~
st~nd~r~

,nst~uho~
~ven

¯ e proposal.

have

com~n~

The NCUA Ik)~rd ham de~,ermm~ ~
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O~ce of General Counsel

NATIONAL CREDIT L~ION ADMINISTRATION
Washin~on, D.C. 20456

GC/EOR:sg
SSIC 4062
89-0903

September 28, 1989

Mr. Lawrence C. Williams
Administrator
Alabama Credit Union Administration
State of Alabama
771 So. Lawrence St., Suite 103
Montgomery, AL 36130-0901

Dear M~. Williams:

This is in response to your letter dated August 30, 1989, to
Becky Baker, Secretary of the NCUA Board. Your letter
requested information and prior opinions pertaining to
compensation of credit union officials for lost pay.

Federal credit union directors cannot be reimbursed for lost
pay. I have enclosed a copy of both the proposed and final
NCUA regulations promulgated on this subject, as well as
several legal opinions dealin@ with compensation of
officials. I hope you will fznd this material to be helpful.

Please contact me if you have any further questions.

Sincerely

HATTIE M. ULAN
Assistant General Counsel

Enclosures



NATIONAL CREDIT UNION ADMINISTRATION
\\’ash’,ng:on, D.C. 20456
Apr£1 14, 1989

GC/RRD:sg
3600

Once of Gen~rai Counsel

Fred M. Haden, Esq.
Haden & Bisker, P.C.
450 Maple Ave., East
Vienna, VA 22180

Re: Boazd of Directors - Service Awards and
Permissible Expenses (Your February 24, 1989,
Letter)

Dear Mr. Haden:

You have requested our opinion on two issues involving
compensation of Federalcredit union ("FCU") directors. The
first issue is whether members of the board of directors can
be awarded based on their years of service to the FCU. An
FCU is permitted to give board members awards of nominal
valu~ for their service to the FCU. Such awards may be based
on time of service to the FCU but should not exceed a nominal
value in any case. The second issue is whether an FCU can
pay baby-sltting and kennel fees incurred by board members
while attending credit union meetings. Baby-sitting costs
and kennel fees are not reasonable expenses for board
members, and, therefore, are prohibited.

APPLICABLE LAW

Section 111(c) of the FCU Act (12 U.S.C. 1761(c)) provides:

(c) No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses incurred



Fred M. Haden, Esq.
April 14, 1989
Page 2

in the execution of the duties of the
position shall no~ be considered
compensation.

Section 112 of the FCU Act (12 U.S.C. 1761a) provides, in
part:

Only one board officer may be
compensated as an officer of the
board ....

Section 701.33(b)(i) of the NCUA Rules and Regulations (12 C.F.R.
701.33(b)(i)) addresses compensation of FCU officials and
provides:

(I) Only one board officer, if any, may be
compensated as an officeE of the board. The
bylaws must specify the officer to be
compensated, if any, as well as the specific
duties or responsibilities of the board
officers. No other official may receive
compensation for performing the duties or
responsibilities of the board or committee
position to which the person was elected or
appointed.

Section 701.33(b)(2) excludes certain payments from the term
"compensation" by providing:

(2) For purposes of this section, the term
"compensation" specifically excludes: (i)
payment (by reimbursement to an official or
direct credit union payment to a third party)
for reasonable and proper costs incurred by
an official in carrying out the
responsibilities of the position to which the
person was elected or appointed ....

~N~LYSIS

You have asked:

Where a credit union has an awards program
that authorizes their employees to be given
certain awards based on years of service is
it permissible for members of the Board of
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Directors to receive comparable awards for
their period of service?

Your letter does not indicate if the credit union is an FCU
or state-chartered credit union. Our opinion applies only to
FCU’s. In our opinion, an FCU may give its board members an
award of nominal value and not be in violation of Section iii
of the FCU Act or Section 701.33 of the NCUA’s Rules and
Regulations. The award program you present does not provide
us with enough information to make a determination as to its
permissibility.

The one board officer who is compensated pursuant to Section
112 of the FCU Act and Section 701.33(b) of the NCUA’
Regulations may be granted awards as part of his/her
compensation. Such awards are not limited to a nominal
amount.

You also ask~

Would it be permissible for Boards of Directors who
are authorized to attend meetings to charge as an
expense to the credit union baby-sitting and kennel
fees?

In our opinion, these are not reasonable and proper costs and
are prohibited by Section 701.33 of the NCUA’s Rules and
Regulations.

Sincerely,

HATTIE M. ULAN
Assistant General Counsel

RRD:sg


