WASHINGTON, D.C. 20456

November 1, 1990

GC/MEC:sg
SSIC 4062
90-1009

James P.C. Silvestri, Esqg.

Beckley, Singleton, De Lanoy,
Jemison & List, Chtd.

411 East Bonneville Avenue

Las Vegas, NV 89101

RE: Jessinger, et al, V.
\'4 _Fede) edit Unio ,
(Your Letter of September 21, 1990)

Dear Mr. Silvestri:

. You requested opinion letters issued by the NCUA regarding
the compensation of directors. The opinion letters issued by
the Office of General Counsel are enclosed. We are also
enclosing one letter issued by the Region VI Director
entitled "Removal of Directors,"™ dated March 14, 1990.

You also requested either the official or unofficial position
of the NCUA regarding the suspension and removal of certain
directors of the Nevada Federal Credit Union. It is the
policy of the NCUA not to comment informally on ongoing
litigation involving requlated institutions. We would refer
you to Region VI for any further information on this matter.

Sincerely,

Hattie M. Ulan
Associate General Counsel

Enclosures
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March 14, §1990

Mr. Bradley W. Besl

Presicent

Nevade Federal Credit Unieon

P. 0. Box 15400

Les Vepas, Nevags .

ke: ERemoval of Dirgotory

Dear n}. Beal:

You have rajised several gquestions relat ing to the removal of
four of Nevade Federal Cradit Unien's (the “FCU") directors
and the FCU's upeoming armual election, We have consul ted
with NCUA's Offioe of General Counsel in aNswEring your Queas-
) tiove. The Offiex of Gereral Counse! hes alsC been §n
. eantact with Robars Kolessr, the credit union‘'s attorney.
Yeur questions snd our responses ars set forth below.

PACKBROUND

During & special membership meet ing, Tour of the FCU's saver
directors ware removed from the board. One edditional
director resigrned the following day. Two girectors remain,

The terms of the twe remaining directors axpire in March
1990,

The FCU's regular annual election is in process. Mail
ballots were distributed to all sambers in early January and
must be returned by March £3, 1950, te be included in the
tally. Based on previous years' experience, you believe that
the FCU has already received the vast majority of ballots
containing votes to be cast in the regular election.

Thrae board seats wers up for elaction prior to the remsavals
and resigration. Of the three smats, two are hald By the two
remaining directors. Five cardidates have been noninated,

One of the candidates is one of the directors removed by tha
menbership at the special meating, .

ANALYB!S

' Your questions and ocur resporses are as follows:

2300 Cisyton Road, Sulte 1350 Concord, CA 94520 418-8258125
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1. ARre the two renaining directors Mpowered to econduct the
effairs of the FCU?

No. Article V1], Bection 6 of the Standard FCU Bylaws
provides that:

A majority of the rusber of directers ¢ .

n ) shall constitute o quorum for the |
trarsaction of busiress at any mentirg shereof,.,.
(Esphasis sdded, )

Therefore, irn order for your credit union se conduct
bullnllﬁ. there must be four diresctors,

This does rcot mear, howsver, that the two remaining directaurg
can't appoint temporary board members to fill vacancies., We
60 not view such actier as constituting the transactior, of
Credit union busiress. Gestien 111 of she PCU Rt (12 U.8.C,
17¢1) provides in parst

\ * + « Rny vacancy eceurring on the board shall pe
. filled until ¢he next annual Rlection py
s 1)
(EBmphasis added, )

This provision §g incorporsted into Rrticle VI, Bectior 3 of
the Btandera PCU Bylaws, which provides

[~ —RoArd, eredit committme, or
Supervisory eccmmittes !
EeiQrity of thy = h | LCQ.

neeting, at which tine 4Ny unexpirsd terms ghall be
filled by vote of the nanbers, and until she
Quelification of their successors. . , ._(Emphasis
added, )

It is cur opinien that the board must ¢i)) She vacarcies as
diracted by the FCU Act and Rrticle VI, Section 3 of she
Oylaws in order te Parmit the FCU te continue opwratiors,

8 8hould the FCU pay the legsl fees of the four resoved
directors, (and the director whe resigred), incurred beyord
the cate of the special membership -o.ttng% We enticipate
that these directors may file & Jawsuit or take other lsgal
measures duw to thair removal. This issue t» somewnat

effected by an indemnity provision Previeusly approved by the
C NCUR and included in our bylaws.

2300 Clayton Road, Bu'te 1380 Conoord, CA 04530 418-8258125
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Your FCU's bylaws provide for {rdennification of directors,
including former directors, in accordance with the laws of
Nevada. While we carnot provide you with advice regarding
Nevade law, that fs a matter that should be reviewed by the
FCU's attorney, we can offer the folloming connents. In our
view, indemnity (s provided in those cases wure an officisl
is found liable to third parties for actians takew wher
properly performing the dutivws of his or her official .
pesitior, Indemnificatior would not be propar, for exampley,
to cover the expanses of an ousted official who files suit
against the FCU's board or supervisory cwsmnmitteo. Rather,
indeanification would be available te the board er comiitime
manbers for experses irncurred in dafending their actiors if
those actions mest the test of state law, It would be up se
the appropriate tridunal to determine whether the challenging
official is entitled to recover oxXpanses.

3. The bylaws state that any appoirted directors serve until
the rext membership meeting, If the present two board
manbers appeint divectors o fill the current vecarcies, when
would the terms of those eppointews =xpire? At the March g8,
1990, armual meeting, or at the 199f arnual meetirg? If the
VYerms expire on March 28, 1990, wnat is the procedgure to fill
these nvets ot that tine?

Both the FCU Rct and the Stardard FCU Bylaws provide that
directors appointed so rill a vacancy hold office only until
the rext arnrnual menbership me®ting, In your case, there is
rot sufficient time Bafore the upcoming annual sasting for
nominations t& D made for the vacarcies created by the
removals and resigration. ,

Ne believe that tha FCU Act can be interpretud to permit the
appointed directors to hold office until the 199! anrual
meeting since the FCU has already bagur its 1990 wlection
process. This would result in three elected cgirsctors and
four appointed directors, .'

We also understand that the FCU s considering reducing fta
board size from seven to five. One alternative being
consicdered by the FCU s to have the current two directars
appoint thrae directors, and then, by board resclution,
reduce the board size to five. At the March &8 meetfng, $he
five nominess running for office could be declarsd eleched
pursuant to Article VI, Saction 8 of the PCU Btardard Bylew
Amenduents. We would pose no sbjection o such action,

2300 Ciayton Road, Bufte 1380 Concord, CA 94520 418-825-8128
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4. If My, Dube (orne of the removed directors) is oucfossful
in the regular 1990 election currently in process, would he
b returred to the board, or would this wesk's rauncval actiov

take priority resulting in his digqualification in the
| election currertly in process? Thie question is soinawhat

complicated because, based on previous years sxparience, eur

anticipation is that we have already received the vast
majority of votes sxpected to be cast in the regular
election,

The fact that a director has been ranoved from effice does

not disquelify him from later running fer effice. The
problem in your casw is that the members whe have already

cast their mall ballots may have voted to reelect Mr, Dube
before he was remcoved frowm office, ard may have votar #iffaor-—
ently (f they had knewn of the removal at the S ima Shey votad

for Ais reelecticr. Naither sthe FCU Aes mor NCUA's

Regulations would make $his a basis for negating Mr, Dube's

election. VYour attorray has determined that this in eloo
. a sufficient bascis for disqualificetion under state law.

rnot

Ancther alterrative that may be considered is for the board,
including the eppointed boerd mepbers, to declare the glection

now in process an void dum to intervening circumstances,

reschedule the annual meeting and call for & rew slection. The
appointec dDosrd membdbers wWould continue ¢o hold office urntil that
time Iin accordance with Article VII, Section 3 of the bylaws.

% 3//}

Foster C. Bryar
Regioria)l Directon

B8C/JIE/JTi18g/¢ im

File Nanme: OEST73M19

Copiesn: FCU 06573
§8I1C 3700
EX NeCalla
E Ducker

. 90-0301 “ J’:f
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WASHINGTON, D.C. 20456

July 24, 1990

GC/LH:sg
SSIC 4062
90-0523

Henrietta Rogers, Manager
Wheat Street Church Federal Credit Union
375 Auburn Ave. N.E.
Atlanta, GA 30312
Re: Opinion Letter #89-0905
(Your April, 23, 1990, Letter)

Dear Ms. Rogers:

You have asked about Opinion Letter #89-0905 from this
Office, which addresses the issue of whether paid employees
of a credit union may serve on the board of directors of the
credit union. Enclosed please find a copy of that letter,
another letter on the same issue, and the relevant federal
credit union bylaws and standard bylaw amendments. A review
must be made of your particular credit union’s bylaws in
order to determine whether or not the manager can serve on
the board.

Sincerely,

', ‘ n ) -
pecttie /0 Ly e
Hattie M. Ulan
Associate General Counsel

Enclosures
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NATIONAL CREDIT UNION ADMINISTRATION
X ishington, D.C 20456

Oftfice ot General Counsel

GC\RRD:sg
SSIC 4062
89-0905%

Octcber 6, 1989

Lawrence C. Williams, Administrator

State of Alabama Credit Union Administration
771 South Lawrence St.

Suite 103

Montgomery, AL 36130-0901

Re: Federal Credit Union Employees Elected to
Board of Directors (Your September 1, 1989,
Letter)

Dear Mr. Williams:

You have asked for a copy of an opinion concerning whether paid
employees of a credit union may be elected and serve on the board
of directors of a Federal credit union (FCU). Enclosed please
find an NCUA opinion letter dated September 29, 1988 which
addresses the issue you present.

The letter applies only to federally-chartered credit unions. It
does not apply to state-chartered credit unions. 1In summary, FCU
members who are also FCU employees may serve on the FCU's board
of directors and be compensated as employees of the FCU.

Pursuant to Section 112 of the FCU Act (12 U.S.C. 1761a), one FCU
board officer may be compensated for his/her duties as such. In
most FCU's, this person is the FCU's financial officer, although
Section 112 of the FCU Act dces not require that the compensated
officer be the financial officer. The compensated board officer
ma{ also be compensated as an FCU employee. The Standard FCU
Bylaws prohibit the FCU manager from serving on the FCU's board
of directors (see Article VIII, Section 6 of the FCU Bylaws).

The FCU board may adopt a standard FCU bylaw amendment which
permits the manager to serve on the board. 1In addition, standard
amendments permit the FCU board to limit the number of FCU

; \/Cl ﬂ____‘ pCU\:*—\ A g‘ﬂ% C-C"?‘r\«/:};.r\,@cgt_(_:m C'T Fo
(2 NA - -
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Lawrence C. Williams, Administrator
October 6, 1989
Page 2 '

employees who may be elected to the board. Copies of the
Standard FCU Bylaws and the FCU Standard Bylaw Amendments and
Guidelines are enclosed.

Sincerely,

dattz [ iy o

HATTIE M. ULAN
Assistant General Counsel

Enclosures
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September 29, 1988

Orfice of General Counsel

Mr. John Branch

Mrs. Tucker's Employees FCU
P.0. Box 759

Sherman, Texas 75090

-

Re: Coopensation of Board Members (Your August 9,
1988, Letter)

Dear Mr. Branch:

' - You have requested us to review the compensation your Federal

‘ " credit union ("FCU") gives certain of {ts board members. Since
only one board member, the financial officer, is being
compensated for board service as such, we believe your FCU's
board compensation structure comports with the Federal Credit
Union Act, the NCUA Rules and Regulations, and your bylaws.

Two members serving on the FCU board are compensated by the FCU.
One is serving as the board's financial officer and as manager of
the FCU and is compensated for service on the board. The other
is also a member of the FCU board, but serves as the assistant
general manager of the FCU, and is compensated for service as the
assistant general manager of the FCU. Your bylaws state that
"[o]ne board officer, the financial officer, may be compensated

for his servifes to such extent as may be determined by cthe
board."

Section 111(¢c) of the FCU Act (12 U.S.C. $§1761(e)] provides: "No
member of the board or of any other committee shall, as such, be

compensated . . . ." (Emphas{s added.) Section 112 [17 U.S.C.
§1761a] scates: "Onl; one board officer may be compensated as an

o,
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Mr. John Branch
September 29, 1988
Page 2

*

officer of the board and the bylaws shall specify such
position. . . . ." (Emphasis added)

Section 701.33(b) of the NCUA Rules and Regulations (12 C.F.R,
701.33(b) ] provides:

Only one board officer, if any, may
be compensated as an officer of the
board. The bylaws must specify the
officer to be compensated, if any,
as well as the specific duties of
each of the board officers. No
other official may receive
compensation for performing the
duties or responsibilities of the
board or committee position to
which the person has been elected
or appointed.

From the facts you presented, the board member serving also
as financial officer and manager and being compensated for
service in either or both positions may permissibly be
compensated for that service. The other board member serving

. . also as assistant manager may also permissibly be
compensattxe for service as such.

Sincegely,

Gor P Bl

TIMOT . McCOLLUM
Assistant General Counsel

RRD:SS ’
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suspended by a majority vote of the

_board of directors. The members of

this credit union shall decide, at a
special meeting held not fewer than 7
nor more than 14 days after any such
suspension, whether the suspended
committee member shall be removed
from or restored to the supervisory
committee,

Article VIII. Board Officers,
Management Officials and
Executive Committee

Section 1. The board officers of
this credit union shall be comprised of
an executive officer, one or more
assistant executive officers, a
financial officer, and a recording
officer, all of whom shall be clected
by the board and from their number.
The board shall determine the title
and rank of each board officer and
shall record them in the addendum to
this article. One board officer,
the ~, may be
compensated for his services to such
extent as may be determined by the
board. If more than one assistant
executive officer is elected, the board
shall determine their rank as first
assistant executive officer, second
assistant  executive  officer, et
cetera. The offices of the financial
officer and recording officer may be
held by the same person. Unless
sooner removed as herein provided,
the board officers elected at the first
meeting of the board shall hold office
until the first meeting of the board
following the first annual meeting of
the members and until the election
and qualification of their respective
successors., N

Section 2. Board officers elected
at the meeting of the boari next
following the annual meeting of the
members, which shall be held not later
than 7 days after the annual meeting,
shall hold office for a term of | year

and until the election and
qualification of their respective
successors: Provided, however, That
any person elected to fill a vacancy
caused by the death, resignation, or
removal of an officer shall be elected
by the board to serve for the
unexpired term of such officer and
until his successor is duly elected and
qualified,

Section 3. The executive officer
shall preside at all meetings of the
members and at all meetings of the
board, unless disqualified through
suspension by the supervisory
committee. He shall eountersign all
notes of this credit union, and all
checks, drafts, and other orders for
disbursement of its funds as
prescribed in article XV, section 2 of
these bylaws. 7he executive officer
shall also perform such other duties as
customarily appertain to the office of
the executive officer or as he may be
directed to perform by resolution of
the board not inconsistent with the
Act and regulations and these bylaws.

Section 4. The ranking assistant
executive officer available shall have
and exercise all the powers, authority,
and duties of the executive officer
during the absence of the latter or his
inability to act.

Section 5. The financial officer
shall manage this credit union under
the control and direction of the board
unless the board has appointed a
management official to act as general
manager. Subject to such limitations,
controls and delegations as may be
imposed by the board, the financial
officer shall:

(a) Have custody of all funds,
securities, valuable papers and other
assets of this credit union,



(b) Sign all notes of this credit
" union, and all checks, drafts, and
other orders for disbursement of |1
funds.

(c) Provide and maintain full and
complete records of all the assets and
liabilities of this credit gnion in
accordance with forms and procedures
prescribed in the Accounting “lanual

for Federal Credit Unions  or
otherwise approved by the
Administration.

(d) Within 7 days after the close
of each month, prepare and submit to
the board a financial statement
showing the condition of this credit
union as of the end of the month,
including a summary of delinquent
loans. He shall promptly post a copy
of such statement in a conspicuous
place in the office of the credit union
where it will remain until replaced by
the financial statement for the next
succeeding month,

() Prepare and forward to the
Administration such financial and
other reports as the Administration
may require.

(f) If so authorized by the board
and within standards and limitations
prescribed by the board, employ
tellers, clerks, bookkeepers, and other
office employees, and have the power
to remove such employees,

() Perform such other duties .s
customarily appertain to the office of
the financial officer or as he may be
directed to perform by resolution of
the board not inconsistent with the
Act and regulations and these bylaws.

The board may employ one or more
assistant financial officers, none of
whom may also hold office as
executive officer or assistant
executive office-, and may authorize
them, under the airection of the

financial officer, to perform any of
the duties devolsing on the finaneial
afficer, inciuding  the signing  of
Checks, ¥hen  designated by the
Soard, any assistant financial officer
May also act as financial officer
during the ternporary absence of the
financial officer or in the es/ent of \is
ternporary inadility to act,

Section 6. The Soard may
3ppoint a management official who
shall not Ye a member of the board
and who shall be under the direction
and control of the board or of the
financial officer as determined by the
50ard. The management official may
de assigned any or all of the
responsibilities of the financial officer
described in section S5 of this article.
The board shall determine the title
and rank of each management official
and shall record them in the addendum
1o this article.

The board may employ one or more
assistant management officials, none
of whom shall be a member of the
Soard. The board may authorize
assistant management officials under
the direction of the management
official, to perform any of the duties
devolving on the management official,
including the signing of checks. When
designated by the board, any assistant
management official may also act as
management  official during the
temnporary absence of the
‘nanagement official or in the event
2f Nis temporary inability to act,

Section7. The  board shall
zozy, fix the compensation, and
crescribe the duties of such employees
=3 '3y in the discretion of the board
~¢ necessary, and have the power to
"2 N0v/e such employees, unless it has
‘eicgated  these powers to  the
“inancial  officer  or management
fr.cial; except  that neither the
2ard, the financial officer, nor the
nanagement official shall have the
72aer or duty to employ, prescribe

J

{



(e) Prepare and forward to the Administration such financial and
other reports as the Administration may require.

(f) If so authorized by the board and within standards and
limitations prescribed by the board, employ tellers, clerks,
bookkeepers, and other office employees, and have the power to remove
such employees.

(g) Perform such other duties as customarily appertain to the
office of treasurer or as he/she zay be directed to perfora by
resolution of the doard not i{nconsistent with the Act and regulatiors
and these bdylaws.

"The board =ay employ one or more assistant treasurers, acne of
whom zay also hold office as president or vice president, and aay
authorize thea, under the direction of the treasurer, €O perfora any
of the duties devolving on the treasurer, including the signing of
checks. When desigrnated by the Yoard, any assistant treasurer ay
also act as treasurer during the temporary absence of the treasurer or
{n the event of his/her temporary inadility to ace."

Witt this amendzent there 3ust also be a companion amendaent of Article
VIII, Section 6, to permit the Danager to serve on the bdoard.

Article VIII, seccion 5, of the Bvlaws

To perait the zanager to serve zn the board of directors.

This azendnen: removes the pronhidition of a manager serving on the
board of direccors. Article XIX, section & of the bylaws precludes
ahy possibdilizy of conflict of interest that might result froam
sermitting the manager to serve on the doard. The amendzent {s worced
so that the manager is under the direction and control of the Soard
rather than che treasuver. .a effect, zhe c¢redit union would have :wo
financtal officers undar zhe control of the board.

Standard, wording:

“The Soard may employ a zanager who shall be under the directicn
and control of the board or >f :he treasurer as deter=ined Ly the
board, exgept that a manager ~c is a member of the doard shall de
under the.direction and contro. s¢ zhe >oard. The =arager, who is 2
zesber of the board, may no: e :ne presideat or vice presidenc. The
manager 2ay be assigned any or all of the responsidilities of the
treasurer described in Seczizn 3 I this arcticle.

"The board may employ zne :r -ore assistant managers, none of whe=x
23y also hold office as pres.cent or vice president. The doarc nav
authorize assistant maragers --c:er the direction of the manmager, o
perform any of the duties zevc.vi=3 on the manager, including the
signing of checks. when ces:z-azad 5y the board, any assistant

<.



manager day also act 3s manager during the temparary absence of the

manager or in the

event of his/her temporary inabdility to act.”

Article VIII, section 7, of the Bviaws

-

To provide that no dire

ctor or coomittee member or menber of the iamediate

€

yaion.

This azmendment 1is
control.

Standard wording:

Tamilv of a director or committee member 2:ay be a paid employee of the credit
cmt—————  —— — —— . S—— — —

peraitted under principles of sound internal

"The Soard shall eoploy, fix the compensation, and prescride the

duties of such emp
necessary, and hav

loyees as may in the discretion of the board be
e the power to remove such employees, unless it has

delegated these powers to the treasurer or =anager; except that

neither.-the board,
or the duty to emp
cfficer appointed
auditing assistanc
comaittee: Provid
nenber of the iome
be a paid employee

the treasurer, nor the 2anager shall have the power
loy, prescribde the duties of, or remove any loan
by the credit comnittee, or necessary clerical and
e eaployed or utilized dy the supervisury
ed, however, That no director or comnittee nember or
diate family of a director or coamitiee dexber nay
of this credit union."

To limit the nuzber of paid emplovees that may serve on the board of directors.

This acend=ment is a variation of the above situation. The number

iimic is within th

Standard wording:

e discretion of the board of directors.

"Twe board shall employ, fix the compensation, and prescribte the

duties of such emp

loyees as may in the discretion of the board bte

necessary, and have the pcwer td retove such employees, unless it has
delegated these powers to the treasurer or -anager; except that

neither the board,
or the duty té emp
officer appointed
auditing assistanc

committee: Provided, however, ©
be paid employvees of this credi:

the treasurec, sot tne manager shall have the power
loy, prescri-e :-e ries of, or remove any loan
by the credit :z:-rittze, OT necessary clerical and
e enployed or utilized Dy the supervisory
“a: =~o azore than directors may

- "
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NATIONAL CREDIT UNION ADMINISTRATION
Washingon, D.C 20450
GC/MM:sg
SSIC 4062
89-1131

Othice .t General Counsel January 3, 1989

Mr. Daniel P. Bradley
DM Federal Credit Union
P.O. Box 15115

Tuscon, Arizona 85708

»

Re: Reimbursement of employee's spouse’'s expenses
(Your November 27, 1989, Letter)

Dear Mr. Bradley:

You have asked us whether a Federal credit union (FCU) can pay
for the expenses of an employee's spouse when the spouse
accompanies the employee on a credit union business trip. The
answer is yes, but see explanation below.

ANALYSIS

You have asked whether a Federal credit union can pay for a
spouse's expenses when the spouse of an employee accompanies the
employee on a credit union business trip. We have previously
stated that such reimbursement is not permitted for
noncompensated officials (directors and committee members) of an
FCU. (See enclosed letter.) However, the analysis for employees
is not the same since the prohibition on compensation is not an
issue. As long as the reimbursement is part of the employee's
compensation package, there is no legal objection to engaging in
this type of practice. Any safety and soundness considerations
will be addressed by your NCUA examiner. Before you engage in
this practice, it is important for you to note that there are is-
sues involving the Internal Revenue Service that you should
consider, e.g., the reimbursement is taxable income.

Sincerely,

. Y R
?ﬂ)@/@z /’}.;Lga/u
HATTIE M. ULAN

Associate General Counsel
Enclosure
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NATIONAL CREDIT UNJON ADMINISTRATION
Washingron. DC. 20450

GC/JJE:bhs

Offce of General Counsel g§£§0§g6 2

Octcber 20, 1989

Mr. J. Alvin George
Chairman .
Financial Federal Credit Union
of San Diego
440 Beech Street
San Diego, CA 92101-3281

Dear Mr. George:

Your letter to Chairman Jepsen regarding credit union payment
of the expenses of an official's spouse has been referred to

this Office for response. In your letter you set forth your

Board of Directors' opinion on this issue.

The specific question you would like addressed is: Can a
Federal credit union pay (or reimburse) for a spouse's
expenses when the spouse of an official accompanies the
official on a credit union business trip? It is our position
that payment or reimbursement is not permitted for the two
reasons set forth below.

First, we do not believe that a spouse's expenses can qualify
as legitimate business expenses of an FCU. There is no
direct, indirect, or incidental benefit to an FCU's business
in having an official's spouse accompany the official on
business trips or while attending credit union conferences.

We are not unmindful of other determinations where it has
been found that the expenses of a corporate officer's spouse
may be reasonable business expenses. However, those
situations involve substantial participation in furthering
the corporation's business with its existing or prospective
clients. That is not the case with PCU's.

Our second reason is that payment or reimbursement would



constitute compensation to the official. As you know,
Section 112 of the Federal Credit Union Act and Section
701.33 of NCUA's Rules and Regulations (amended August 8,
1988) address the area of compensation of officials. Only
one board officer may be compensated as an officer of the
board and no other official may receive compensation for
performing board or committee duties. While an official may
be reimbursed for reasonable and proper costs in carrying out
official duties, a spouse's expenses are not reasonable and
proper costs incurred by an official in performance of
official duties. Payment of such expenses benefits the FCU
official, not the FCU, and would be deemed prohibited
compensation. We would note that your board has recognized
that payment or reimbursement would be compensation, albeit
the expense may be small, and would constitute taxable

income. .

As you may recall, in February, 1988, the NCUA Board
requested comments on whether to amend Section 701.33 to
permit reimbursement to officials for pay or leave actually
lost while attending FCU board or committee meetings.

Despite the rationale for such reimbursement, the majority of
FCU's commenting on the proposal were opposed and it was not
included in the final rule. The justification for a spousal
expense exemption from the compensation prohibition is far
less supportable than that proposed in 1988.

We appreciate your comments and hope the above provides a
clear understanding of our position on this issue.

-

/ Deputy General Counsel

/ v
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NATIONAL CREDIT UNION ADMINISTRATION
W ashingron, D.C. 20456

October 31, 1939

Orhee .t General Counsel

GC\RRD:sg
SSIC 4062
89-1001

Mr. Robert S. Bascom

Information Specialist

Compliance & Governmental Affairs Division
New York State Credit Union League

P.0O. Box 15021

Albany NY 12212-5021

Re: Compensation of FCU Officials (Your September 28, 1989,
Letter).

Dear Mr. Bascom:

You asked if a Federal credit union ("FCU") may offer members of
its board of directors preferential services -- for example, a
higher dividend rate on directors' share accounts than that paid
to other members. You question whether Section 701.21(d)(5) of
the NCUA Regulations (12 C.F.R. §701.21(d)(5)), which bars
preferential loan treatment for FCU officials, governs other
credit union services, such as dividend rates paid on share
accounts. Such preferential treatment would be considered
impermissible compensation to board members. Only one board
officer may be compensated for his or her duties on the board.

ANALYSIS

The proscriptions to preferential loans found in Section
701.21(d)(5) of the NCUA Regulations applies to FCU directors and
other designated persons. It covers only preferential treatment
on loans. Section 701.33(bj(1l) of the NCUA Regulations

(12 C.F.R. §701.33(b)(1l)) prohibits compensation of directors’
except as provided. Section 701.33(b)(1l) provides:




Mr. Robert S. Bascom

OQceober 31, 1989
Page 2

Only one board officer, if any, may be
compensated as an officer of the board. The
bylaws must specify the officer to be
compensated, if any, as well as the specific
duties of each of the board officers. No
other official may receive compensation for .
performing the duties or responsibilities of
the board or committee position to which the
person has been elected or appointed.

This Section goes on to exclude officials' expenses 'and certain
types of insurance from the definition of compensation. Except
for those exclusions, Section 701.33 prohibits all forms of
compensation, whether taking the form of preferential loan rates
or preferential dividends rates.

Sincerely,

#{tfu N Uaae

HATTIE M. ULAN
Assistant General Counsel
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NATIONAL CREDIT UNION ADMINISTRATION
Washingron, D.C. 20456

Othice of General Counsel
GC\RRD:sg
SSIC 4062
89-0905

October 6, 1989

Lawrence C. Williams, Administrator

State of Alabama Credit Union Administration
771 South Lawrence St.

Suite 103

Montgomery, AL 36130-0901

Re: Federal Credit Union Employees Elected to
Board of Directors (Your September 1, 1989,
Letter)

Dear Mr. Williams:

You have asked for a copy of an opinion concerning whether paid
employees of a credit union may be elected and serve on the board
of directors of a Federal credit union (FCU). Enclosed please
find an NCUA opinion letter dated September 29, 1988 which
addresses the issue you present.

The letter applies only to federally-chartered credit unions. It
does not apply to state-chartered credit unions. 1In summary, FCU
members who are also FCU employees may serve on the FCU's board
of directors and be compensated as employees of the FCU.

Pursuant to Section 112 of the FCU Act (12 U.S.C. 176la), one FCU

-board officer may be compensated for his/her duties as such. 1In

most FCU's, this person is the FCU's financial officer, although
Section 112 of the FCU Act does not require that the compensated
officer be the financial officer. The compensated board officer
may also be compensated as an FCU employee. The Standard FCU
Bylaws prohibit the FCU manager from serving on the FCU's board
of directors (see Article VIII, Section 6 of the FCU Bylaws).

The FCU board may adopt a standard FCU bylaw amendment which
permits the manager to serve on the board. In addition, standard
amendments permit the FCU board to limit the number of FCU

e
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. Lawrence C. Williams, Administrator
. ‘ October ©,,1989
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employees who may be elected to the board. Copies of the
Standard FCU Bylaws and the FCU Standard Bylaw Amendments and
Guidelines are enclosed.

i
Sincerely,

Hatte 1 (g,

HATTIE M. ULAN
Assistant General Counsel

Enclosures
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, NATIONAL CREDIT UNION ADMINISTRATION
) W ashingron, DC. 20496

September 29, 1988 B

|
Office of General Counsel

Mr. John Branch

Mrs. Tucker's Employees FCU
P.0O. Box 759

Sherman, Texas 75090

-

Re: Compensation of Board Members (Your August 9,
1988, Letter)

Dear Mr. Branch:

You have requested us to review the compensation your Federal
\.-' credit union ("FCU") gives certain of its board members. Since
only one board member, the financial officer, is being
compensated for board service as such, we believe your FCU's
board compensation structure comports with the Federal Credit
Union Act, the NCUA Rules and Regulations, and your bylaws.

Two members serving on the FCU board are compensated by the FCU.
One is serving as the board's financial officer and as manager of
the FCU and is compensated for service on the board. The other
is also a member of the FCU board, but serves as the assistant
general manager of the FCU, and is compensated for service as the
assistant general manager of the FCU. Your bylaws state that
"[o]ne board officer, the financial officer, may be compensated
for his services to such extent as may be determined by the

board."

Section 111(¢c) of the FCU Act (12 U.S.C. §1761(c)] provides: "No
member of the board or of any other committee shall, as such, be

compensated . . . . (Emphasis added.) Section 112 {17 U.S.C.
| §1761a] states: "Onl; one board officer may be compensated as an

®
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Mr. John Branch
September 29, 1988
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of ficer of the board and the bylaws shall specify such
position. .« . . ." (Emphasis added)

Section 701.33(b) of the NCUA Rules and Regulations {12 C.F.R.
701.33(b)] provides:

Only one board officer, if any, may
be compensated as an officer of the
board. The bylaws must specify the
officer to be compensated, if any,
as well as the specific duties of
each of the board officers. No
other official may receive
compensation for performing the
duties or responsibilities of the
_board or committee position to

“ which the person has been elected

or appointed.

From the facts you presented, the board member serving also
as financial officer and manager and being compensated for

service in either or both positions may permissibly be
compensated for that service. The other board member serving

also as assistant manager may also permissibly be
compensat%xe for service as such.

Sincecely,
Mg Ol
. /
/MVE é 0
TIMOTHY_P. McCOLLUM

Assistant General Counsel

RRD:sg



NATIONAL CREDIT UNION ADMINISTRATION -
Washington. D.C. 20436 '

May 16, 1989

Othce of General Counsel

Mr. Robert R. McKenzie

First Atlantic Federal Credit union
100 Monmouth Park Highway

West Long Branch, N.J. 07764

Re: Compensating Directors for Services
Rendered (Your March 15, 1989, Letter)

Dear Mr. McKenzie:

You have requested our opinion on two issues involving the
compensation of Federal credit union ("FCU") directors. The
first issue is whether an FCU may compensate a board member for
analyzing certified financial statements submitted by business
loan applicants or for participating in an income tax preparation
service offered by the FCU. The second issue is whether a board
member of the FCU may be compensated for services rendered to a
credit union service organization ("CUSO"). The answer to both
issues is no.

APPLICABLE LAW
Section 1l11{(c) of the FCU Act (12 U.S.C. 1761(c)) states:

No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in the execution of the duties
of the position shall not be considered
compensation.

Section 701.21(c)(8) of the NCUA Rules and Regulations (12 C.F.R.

701.21(c)(8)) addresses the issue of prohibited fees on loans
. made by FCU's and provides:

- ]E/ Q', L/ D/W CC“/’M’Q“‘/WC@-G’FJ



Mr. Robert R. McKenzie
May 16, 1989
Page 2

(8) Prohibited Fees. A Federal credit

union shall not make any loan or extend

any line of credit if, either directly or
indirectly, any commission, fee or other
compensation is to be received by the credit
union's directors, committee members, senior
management employees, loan officers, or any
immediate family members of such individuals,
in connection with underwriting, insuring,
servicing, or collecting the loan or line of
credit. .

Section 721.1 of the NCUA Rules and Regulations (12 C.F.R. 721.1)
allows group purchasing plans (which would include income tax
preparation services) to be made available to members but Section
721.2(c) specifically states:

(c) No director, committee member, or senior
management employee of a Federal credit
union or any immediate family member of any
such individual may receive any compensation
or benefit, directly or indirectly, in
conjunction with any [group purchasing plan].

Section 701.27(d)(6) of the NCUA Rules and Regulations (12 C.F.R.
701.27(d)(6)) addresses the issue of compensation for an FCU
board member employed by the CUSO by providing:

(6) Conflict of Interest. (i) Individuals

who serve as officials of, or senior
management employees of an affiliated Federal
credit union (as defined in (c)(1)), and
immediate family members of such individuals,
may not receive any salary, commission,
investment income, or other income or
compensation from a credit union service
organization either directly or indirectly,
or from any person being served through the
credit union service organization. This
provision does not prohibit an official or
senior management employee of a Federal
credit union from assisting in the operation of
a credit union service organization,

provided the individual is not compensated
by the credit union service organization.
Further, the credit union service :
organization may reimburse the Federal credit
union for the services provided by the
individual. '
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Mr. Robert R. McKenzie
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ANALYSIS

The purpose of Section 721.21(c)(8) is to ensure that the
decisions a Federal credit union goes through at the various
stages of making a loan, i.e., underwriting, insuring, servicing,
or collecting, will not be influenced by the receipt of things of
value by those at the credit union involved in such decisions.
Clearly, a director receiving compensation for analyzing business
loan applications runs afoul of this rule. Section 701.21(c)(8)
prohibits a Federal credit union from making any loan or
extending a line of credit if compensation is to be received by a
director, either directly or indirectly. Thus, the NCUA Rules
and Requlations prohibit an FCU from compensating a director for
analyzing business loan applications.

A similar problem arises in the situation where a director is
compensated for his involvement in an income tax preparation
service provided by the FCU. This type of service is a group
purchasing plan and Section 721.2(c) clearly prohibits an FCU
from compensating a director, either directly or indirectly, in
conjunction with a group purchasing plan. The same analysis used
for prohibiting compensation to a director for analyzing business
loan applications applies here in prohibiting compensation to a
director for his participation in an income tax preparation
service offered by the FCU.

You have also asked whether it is permissible for a board member
of an FCU to be remunerated for services rendered to the CUSO.
Section 701.27(d)(6) prohibits a director of a Federal credit
union from receiving compensation from a CUSO, either directly or
indirectly. Thus, the clear language of the regulation prohibits
a CUSO from compensating a director of an FCU for services
rendered to the CUSO.

Sincerely,

taAta /) (lae—

HATTIE M. ULAN
Assistant General Counsel

MM:sg
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NATIONAL CREDIT UNION ADMINISTRATION
Washingion, DC 20430

November 15, 1988

(nice of General Counsel

Mr. Alfred V. Evans, Jr.

Max Federal Crecit Union

P.0. Box 17930

Montgomery, Alabama 36193-2501

Re: Request for Legal Opinion on Propriety of
Reimbursement (Your August 26, 1988, Letter)

Dear Mr. Evans:

You have asked whether the Max Federal Credit Union ("FCU") may
reimburse you for the expense you incurred in hiring a substicturte
teacher to cover your classes while you attended a board of di-
rectors meeting of the FCU. It may not. The NCUA Board has de-
termined that an FCU may not reimburse an FCU official for pay or
leave lost while attending meetings of the board of directors or
committee meetings. The reimbursement you describe is, in
effect, reimbursement for lost pay.

BACKGROUND

You are employed as an adjunct professor at Alabama State Univer-
sity (the "University"). You are also a director at the FCU.
Your contract with the University requires you to pay a
substitute to teach your classes when you are unable to. Your
salary from the University is not reduced when you miss a class.
The amount you pay the substitute teacher is less than the anmoun:t
of your salary on a per-class basis. In order to attend a meet-
ing of the board of directors, you had to miss a class. You have
asked whether the FCU may reimburse you for the cost you incurrec
in hiring a substitute teacher.

ANALYSIS

Section 701.33(b) of NCUA's Rules and Regulations [12 C.F.R.
701.33(b)]) states:

4 \\I._ (?\ L\J AR l'(;,(,41 ".44;( e



Mr. Alfred V. Evans, Jr.
November 15, 198§
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(1) Only one board
officer, if any, may be compensated
as an officer of the board. The
bylaws must specify the officer to
be compensated, if any, as well as
the specific duties of each of the
board officers. No other official
may receive compensation for
performing the duties or
responsibilities of the board or
committee position to which the
person has been elected or ap-
pointed.

(2) For purposes of this
section, the term "compensation"
specifically excludes:

(1) Payment (by
reimbursement to an official or
direct credit union payment to a
third party) for reasonable and
proper costs incurred by an
official in carrying out the
responsibilities of the position to
which that person has been elected
or appointed . . .

Earlier this year, the NCUA Board issued a proposal to amend Sec-
tion 701.33 that would allow an FCU to reimburse its officials
for pay or leave lost while attending board of directors or com-
mittee meetings (see 53 Fed. Reg. 4992, February 19, 1988). How-
ever, the comments received on that proposal indicated that the
majority of FCU's felt that such reimbursement was unnecessary
and could be harmful to the credit union movement. The Board de-
cided not to go forward with the proposal, and clarified its po-
sition in the preamble to the final amendments to Section 701.33
(53 Fed. Reg. 29640, August 8, 1988):

The NCUA Board also hereby clarifies that

under NCUA's current Rules and Regulations
reimbursement of officials for lost pay or
leave is not permitted. (Emphasis added.)

You have stated that the cost you incurred in hiring a substitute
is an expense that should be reimbursed under Section 701.33 as a

."reasonable and proper cost." You state that such reimbursement

should not be viewed as reimbursement for lost pay since the cost
of hiring a substitute is less than the amount you receive in
salary on a per-class basis. We do not agree.

It is clear that if the University did not pay you when you were
unable to teach one of your classes, the FCU could not reimburse



)
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¥

you for the lost pay. It is also clear that if the University
reduced your salary by an amount necessary to pay for all or part
of the cost of hiring a substitute, and then hired a substitute
on your behalf, the FCU could not reimburse you for this
reduction in pay. To reach a different result in your case be-
cause the University does not reduce your salary, but instead re-
quires you to hire a substitute, would be to promote form over
substance. In each case, there is a loss of pay. An FCU may not
reimburse its officials for such a loss. The fact that in your
case there is not a complete loss since the cost of the substi-
tute is less than what you are paid does not change this result.

Sincerely,

g / ‘L -
TREIAS S - .

HATTIE M. ULAN
Acting Assistant General Counsel

JT:sg
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March 31, 1988

Oftfice of General Counsel

Bettye P. Machen

Chairman of the Board

Naval Air Federal Credit Union
160 Newtown Road

Virginia Beach, VA. 23462

Re: Compensation of Federal Credit Union
Officials (Your March 3, 1988, Letter)

Dear Mrs. Machen:

You have asked whether it is permissible for a Federal credit
union ("FCU") to reimburse board members for salary lost
while attending credit union conferences or schools. An FCU
may not. NCUA has issued a request for comments on a
possible change in its regulations to permit reimbursement
for wages or salary actually forfeited to attend FCU board
and committee meetings; the request does not include a
proposed change to reimburse officials for lost work time
attending conferences or schools.

FACTS

Your FCU held a board meeting on January 26, 1988, at which
time a motion was made and passed to reimburse board members
for salary lost while attending credit union conferences and
schools up to eight days per year per board member. It was
also decided that such reimbursement extended to persons
taking leave without pay even though they have leave or
vacation time available.

ANALYSIS

Section 111 of the FCU Act (12 U.S.C. 1761] provides:

* * *

(c) No member of the board or of any other
committee shall, as such, be compensated,
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except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in the execution of the duties of
the position shall not be considered
compensation.

Sections 701.33(a) and (b) of the NCUA Rules and Regulations
(12 C.F.R. 701.33(a), (b)] provide:

(a) With the exception of the treasurer, no
director or member of a credit committee or
supervisory committee may receive
compensation for performing the duties or
responsibilities of the board of committee
position to which the person was elected or
appointed.

(b) For purposes of this section, the term
'compensation' specifically excludes (1)
reasonable and proper costs incurred by or
on behalf of an official (whether on a
reimbursement basis or directly by the
credit union) in carrying out the
responsibilities of the position to which
the person was elected or appointed . . . .

We have consistently stated that the Section 701.33(b) (1)
allowance of reimbursement, though including costs associated
with a director’'s or officer's attendance at schools and
conferences on behalf of the credit union, is limited to
out-of-2pocket monetary costs. More specifically, direct
costs for travel, meals and lodging are reimbursable expenses
under Section 701.33, but indirect costs such as wages
actually lost while attending such activities are not. On
February 10, 1988, NCUA proposed eliminating this distinction
for FCU officials’' attendance at board and coomjittee
meetings. But this is only a proposal and would not, in any
event, permit reimbursement for lost wages for carrying out
any other official responsibilit

Dol

/
TIMOTHY)P. MCCOLLUM

Assist3ht General Counsel

RRD:jrm
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Washingron, D.C. 20456

June 8, 1988

Otfice of General Counsel

Mr. Bobby E. Coomer
Director

L & N Federal Credic Union
8628 Glaser Road

Fern Creek, Kentucky 40291

Re: Compensation of Federal Credit Union Officials for
Attendance at Conferences (Your May 19, 1988, Letter)

Dear Mr. Coomer: ]

A Federal credit union ("FCU") may not reimburse board members
for salary lost while attending credit union conferences or
similar events. NCUA has issued a request for comments on a
possible change in its regulations to permit reimbursement for
wages or salary actually forfeited to attend FCU board and
committee meetings. The request, however, does not include a
proposed change to reimburse officials for lost work time while
attending conferences.

Section 111 of the FCU Act [12 U.S.C. 1761] provides:

(¢) No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses incurred
in the execution of the duties of the
position shall not be considered
compensation.

Sections 701.33(a) and (b) of the NCUA Rules and Regulations
(12 C.F.R. 701.33(a), (b)] provide:

(a) With the exception of the treasurer,
no director or member of a credit committee
or supervisory coumittee may receive
compensation for performing the duties or
responsibilities of the board of [sic]
committee position to which the person was
elected or appointed.

F
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| (b) For purposes of this section, the . .

‘ term 'compensation' specifically excludes (1) -
reasonable and proper costs incurred by or on

| ‘ behalf of an official (whether on a

| reimbursement basis or directly by the credit

union) 1in carrying out the responsibilities

of the position to which the person was

elected or appointed . . . .

We have consistently stated that the Section 701.33(b)(1)
allowance of reimbursement, though including costs associated
with a director's or officer's attendance at schools:and
conferences on behalf of the credit union, is limited to out-of-
pocket monetary costs., More specifically, direct costs for
travel, meals and lodging are reimbursable expenses under Section
701.33; but indirect costs, such as wages actually lost while
attending such activities, are not. On February 10, 1988, NCUA
proposed eliminating this distinction for FCU officials’
attendance at board and committee meetings. But, this is only a
proposal and would not, Iin any event, permit reimbursement for
lost wages for carrying out any other official responsibility.

Sincerely,

oSNNI
/
TIMOTHY . McCOLLUM

Assistant General Counsel

DJS:sg
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NATIONAL CREDIT UNION ADMINISTRATION
Washington, DC. 20456

Novermber 29, 1988

Orfice ot General Counsel

Mr. Richard T. Rivas

Unit No. 1 Pederal Credit Union
P.O. Box 830

Lockport, NY 14094-0830

Re: Reimbursement for Wages Lost While Attending
Conferences (Your August 26, 1988, Letter)

Dear Mr. Rivas:

You have requested a waiver of NCUA's prohibition against
reimbursement of Federal credit union ("PCU") board or committee
members for salary lost while attending a conference or training
course. The prohibition is absolute; we cannot grant a waiver.

Background

Your PCU has had difficulty finding quality training programs for
your supervisory committee members because of your location in
western New York state. Your PCU has made arrangements for the
New York State Credit Union League to provide on-site training
classes. These classes were arranged on the assumption that the
FCU could reimburse the committee members for their lost wages
while attending these classes.

Relevant Statute and Regulation
Section 111 of the PCU Act [12 U.S.C. 1761) provides:

(c) No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in the execution of the duties of
the position shall not be considered
compensation.
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Section 701.33(b) of the NCUA Rules and Regulations [12 C.F.R.
701.33(b) ], which has just been amended [53 Fed. Reg. 29640
(August 8, 1988)), provides, in part:

(1) Only one board officer, if any, may be
compensated as an officer of the board.
The bylaws must specify the officer to be
compensated, if any, as well as the
specific duties of each of the board
officers. No other official may receive
compensation for performing the duties or,
responsibilities of the board or committee
pesition to which the person has been
elected or appointed.

(2) For purposes of this section, the term
"compensation” specifically excludes:

(i) Payment (by reimbursement to an
official or direct credit union payment to
a third party) for reasonable and proper
costs incurred by an official in carrying
out the responsibilities of the position to
which that person has been elected or

appointed;
Recént Section 701.33 Amendment

When the NCUA Board presented a proposal to amend Section 701.33
to the public for comment, it suggested narrowly expanding the
rule to rmit reimbursing FCU officials for pay or leave actually
lost while attending FCU board or committee meetings. (See 53
FPed. Reg. 4992 (Peb. 19, 1988).) Sixty-two of 86 commenters
opposed even this narrow expansion. After reviewing the comments,
the Board stated:

The primary reasons given for opposing the
proposal concerned the credit union
volunteer spirit -- that reimbursement was
contrary to that philosophy; that
voluntarism is what makes credit unions
different from other financial
institutions; and that easing the
reimbursement restriction further could
endanger the tax-exempt status of credit
unions. Commenters wvere also concerned
about the possible effects of implementing
such an authorization. Dissension among
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board members where some might receive more
reimbursement than others; reluctance by
some officials to publicly disclose their
salaries; additional IRS reporting
requirements for PCU's; difficulty with
verifying officials' claims of lost pay or
leave; and creation of an incentive to
gfficials to hold meetings during working
ours.

* * *

NCUA staff had recommended this proposal to
the NCUA Board in response to FPCU's ’
expressing a need for reimbursement for
lost pay and leave to attract and retain
qualified volunteers. The comments
received on the proposal, however, indicate
the vast majority of PCU's feel such
reimbursement is unnecessary and may be
harmful to the credit union spirit. The
NCUA Board has decided not to go forward
with this proposal. The Board also hereby
clarifies that under NCUA's current Rules
. ) and Regulations reimbursement of officials

for lost pay or leave is not permitted.
Conclusjon

. In large part because of the credit union community's overwhelming
i opposition to allowing FCU's to reimburse officials for lost pay

j or leave, the Board has established an absolute rule against it in
: Section 701.33. No waiver is possible.

' ~Sincerely,

ptte i Wav

HATTIE M. ULAN o
Acting Assistant General Counsel

|
’ RRD:sg
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' ' ‘ NATIONAL CREDIT UNION ADMINISTRATION

Washington, D.C. 20456

January 13, 1989

Office of General Counsel

Richard Rivas

General Manager

Unit 1 Federal Credit Union
P.0O. Box 830

Lockpert, NY 14094-0830

Dear Mr. Rivas,
This is in response to your letter of December 12, 1988, to

Chairman Jepsen requesting clarification of NCUA's position
on reimbursement of lost wages.

amendment to NCUA's regulations to allow reasonable reim-
bursement for Pederal credit union directors and committee
members who lose leave or pay from their regular jobs when
attending credit union board or committee meetings. The pub-
lic comments in response were overwhelmingly opposed to such
reimbursement. Commenters cited the tradition of voluntarism
as one of the cornerstones of credit union philosophy, and
expressed concern that the proposal would eliminate an
important characteristic of credit unions that sets them
apart from profit-oriented financial institutions.

. E As you know, in February of 1988, the NCUA Board proposed an

n s

In response to the public comments, the NCUA Board continued

the prohibition against reimbursement for lost pay or leave.

Reimbuisement of all reasonable expenses continues to be per-
missible.

In your letter of December 12, 1388, you cite an apparent in-
consistency in NCUA's implementation of the rule. Spe-
cifically, Ms. Ulan of our Office of General Counsel stated
in her letter to you of November 29, 1988, that it is not
possible to grant exceptions to the rule. Several of your
directors have indicated, however, that in a presentation by
another member of NCUA staff at a recent meeting of the Gen-
eral Motors Council of Credit Unions in New Orleans, they
were told that exceptions might be given in certain cases.
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J Having discussed this matter with Regional Director Allen
Carver, who prepared the New Orleans presentation, it is my
understanding that he indicated that special consideration
might be given to situations where, at the time that NCUA's
final rule was adopted, firm plans and commitments had

already been made for attendance at meetings such as
educational seminars and credit union conferences. 1 have
| discussed this matter with Chairman Jepsen, as well as
Regional Director Bryan in Albany, and we all believe thac
this is a fair and reasonable approach. To the extent that
our letter of November 29 seemed to preclude this type of
case-by-case consideration, we apologize for the confusion
created. If these circumstances apply to your credit union,
you should follow up with your examiner and Mr. Bryan.

We do not have immediate plans to revisit the broader issue
of reimbursement of lost leave or pay. As you may know, how-
ever, we review all of our regulations on a three-year cycle,
Proposed rule changes are generally distributed to credit
unions by both NCUA and the credit union trade associations.
We encourage your participation in the comment process.

Again, thank you for writing, and I trust this clears up the
confusion that existed.

. ’ Sincerely,

OBERT FE R
Gener ouns

RMF :bhs

cc: Chairman Jepsen
Allen Carver
Foster Bryan
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NATIONAL CREDIT UNION ADMINISTRATION
Washingron. DC. 20436

April 14, 1989

Othce of General Counset

Marko Arezina, Treasurer
VDN Federal Credit Union
218 Crescent Drive

Lower Burrell, PA 15068

Re: Compensation of Directors
(Your Letter of March 13, 1989)

Dear Mr. Areiinaz

You asked whether or not it is rmissible for a Federal
credit union ("FCU") to pay each member of the board of
directors $30.00 for attendance at each board meeting.

Unless the $30.00 represents a reasonable payment of expenses
board members incur in attending the meetings, the payments
would not be permitted under the FCU Act and the National
Credit Union Administration ("NCUA") Rules and Regulations.

Section 11l1(c) of the PCU Act (12 U.S.C. §1761(c)) provides
as follows:

No member of the board or of any other
committee shall, as such, be compensated,
excegt that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses
incurred in the execution of the duties
of the position shall not be considered
compensation.

Section 112 of the PCU Act (12 U.S.C. §1761a) does authorize
an PCU to compensate one officer of the board of directors.

Section 701.33(b; of the NCUA Rules and Regulations
(12 C.P.R. §701.33(b)) provides, in part:

(1) Only one board officer, if any, may
be compensated as an officer of the
board.... No other official may receive
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compensation for performing the duties or
responsibilities of the board....

'(2) Por purposes of this section, the

Unless the $30.00 payments qualify as reasonable and proper
costs as set forth in Section 701.33(b)(2)(i) of the NCUA
Regulations, they would not be permitted under the PCU Act or
the NCUA Requlations.

HMU/bhs

A

term "compensation® specifically
excludes:

(i) payment (by reimbursement to an
official or direct credit union payment
to a third party) for reasonable and
proper costs incurred by an official in
carrying out the responsibilities of the
position to which that person has been
elected or appointed;

Sincerely,

LAt M. Ll

HATTIE M. ULAN

Assistant General Counsel
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’ NATIONAL CREDIT UNION ADMINISTRATION

v - Washingtoa, DC. 20436

January 17, 1989

Office of General Counsel

Gerald E. Toland
President/CEO

La Dotd Pederal Credit Union
P.O. Box 44244

Baton Rouge, LA 70804-4244

J - Re: Mileage Expense for Directors to Attend
¥onthly Directors' Meetings (Your
December 1, 1988, Letter)

u

Dear Mr. Toland:

' A Pederal credit union ("PCU®) can make a reasonable
reimbursement to members of the board of directors for
mileage expenses to and froa monthly board meetings
pursuant to the FCU Act and the NCUA Regulations. A
decision to make such reimbursesent is a policy matter
to be made by the board of directors of each individual
PCU.

Section 112 of the PCU Act provides that only one board
officer may be ¢ nsated. Section 111(c) of the FCU
Act (12 U.S8.C. §1761(¢)) provides, in part:

No member of the board or of any other committee
shall, as such, be compensated, except that ...
the reisbursement of reasonable expenses
{acurred in the execution of the duties of the
position shall not be considered compensation.

Section 701.331b; of the NCUA Rules and Requlations

(12 C.P.R. 8701.33(b) interprets Section 111 of the FCU
Act. It repeats the prohibition on compensation and
further provides, in part:

(2) Por purposes of this section, the term
*compensation® specifically excludes:




®
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il) Yaynent (by reimbursement to an
officlal or direct credit union payment to a

third party) for reasonable and proper costs
incurred b{ an official in carrying out the
responsibilities of the position to which
that person has been elected or appointed;

It has been longstanding NCUA policy that reimbursement
for "reasonable expenses incurred" includes mileage
expenses to and from PCU board meetings. A decision on
wvhether or not to make such reimbursement rests with the
board of directors of each FCU.

Sincerely, ‘
labbir f1 LU

HATTIE M. ULAN
Acting Assistant General
Counsel

HMU:bhs -
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NATIONAL CREDIT UNION ADMINISTRATION
Washington, D.C. 20456

Office of Geoneral Counsel GC\RRD: 8g
SSIC 4062
89-0713

July 31, 1989

Ms. Irma Lerma

President

U.I.W. Pederal Credit Union
510 North Broad Ave.
Wilmington, CA 90744

Re: Compensation of Otficials (Your July 10, 1989,
Letter)

Dear Ms. Lerma:

Your letter to Chairman Jepsen has been referred to this
Office for a response. You ask vhether a Pederal credit
union ("PCU*) may reimburse members of your board of
directors and credit committee for expenses, such as mileage,
when these officials attend meetings to transact business of
the credit union. The FPCU Act and NCUA Requlations permit
reimbursement for reasonable expenses incurred in the
execution of such officials' credit union duties.

ANALYSIS

i
Sectio 1(c of the PCU Act (12 U.S.C. §1761(c)) provides
as tolﬁl (_l (€ p

- uﬁ.ube: of the board or of any other
“oommittee shall, as such, be compensated,
oxcegt that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonabla axpenses
incurred in the execution of the duties
of the position shall not be considered
compensation.

N ™~ ow-a
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Section 112 of the PCU Act (12 U.S.C. §1761a) authorizes an
PCU to compensate only one officer of the board of directors
for service on the board.

Section 701.33(b) of the NCUA Rules and Regulations
(12 C.P.R. §701.33(b)) provides, in part:

(1) Only one board officer, if any, may
be compensated as an officer of the
board.... No other official may receive
compensation for performing the duties or
responsibilities of the board....

(2) For purposes of this section, the
term "compensation® specifically
excludes:

(1) payment (by reimbursement to an
official or direct credit union payment
to a third party) for reasonable and
proper costs incurred by an official in
carrying out the responsibilities of the
position to which that person has been
elected or appointed; . . . .

Your letter did not describe in detail the circumstances
surrounding your FPCU's reimbursement of expenses. You did
state that some related to mileage expenses incurred when the
PCU officials "attended meetings to transact business of the
credit union.® 1In general, mileage and other reasonable and
proper expenses incurred while attending credit union-related
meetings and conferences are reimbursable expenses. Bnclosed
is an opinion letter concerning payment of mileage expenses
incurred by board members vhile attending board meetings. We
have contacted your Supervisory Examiner concerning this
issue. ;

Sincerely,

Enclosure
cct Rick Ducker (Region VI)
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aperatiung to be carmeni gut
r.oncurrently.

2] Sites subyect to Pooding or
shypdge are to be avorded as siten for
stuckpiling. The soil map and
inteepretations for the propused
stockpiling site are 0 be used to
determine soils that may be subject to
flooding or slippage.

(3} Remove 4ll woudy veyetation and
other matenals that may interfere with
placement or removal of stockpiled sosl

(4) Stockpile the topsoil separately
from other excavated soil and spail
materials.

{S) Stockp:le the B and/or C borizons
or other approved substitute soud
materials in a location separate from 4l
nther excavated soil and spoil matenals.

(6] If stockpiled soil material will nnt
he used for reconstruction within 30
calendar days. protect the stockpues
from erosion in accordance with 30 CFR
816.22 or 817 .22.

§652.4 Soii reconstruction

la) Planning considergtions. (1) Use of
a so0il survey to determine chemical and
physical properties of the sod that exist
prior to removal

{2) Consider the use of specialized
earthmoving equipment and other
techniques that minimize soil
compaction and create a favorable
physical soil condition.

(3] Consider the use of chiseling,
rpping, or equivalent treatment in the
upper part of the B horizon before
topsoil replacement to reduce
compaction and to increase porosity.

(4) Consider alternatives for
reconstruction that will result in a better
dr.ined. less ercdible. and more
~raductive soul than existed prior W
mining.

(5) Minimize compaction by
implementing reconstruction within
favorable soud moisture ranges.

(8) Consider monitoring and correcting
the deasity of lower layers while they
can still be reached with ripping or
chiseling equipment.

{7) Consider ad lime to the
replaced B and/or C horizons to
establish or improve the natural pH
balance of the soil. Mixing by ripping or
chiseling could improve the quality of
the reconstructed soil if the natural pH
is less than 8.2

{b) Specificatiors. (1) Soil
reconstruction of the topsoul. Band C
horizons must be completed to a
minimum depth of 48 inches or to the
depth of the original Cr (soft rock) or R
{bedrock) horizons if either was less
than 48 inches.

{2) In citcumstances where the pre.
mining depth to the Cr or R horizons

was more than 48 inches and the
quantities of stockpiled topsal. 8 and C
hurizons are msufficient to reconstruct
the original elevation. graded spoif
matcnal may be gsed to achieve the pre-
mining elevation. The B and C honzon
material must be placed on such graded
spoil at a wruform thickness.

{3) Topsoul ar an approved substiiute
soil matenal must be returned to the
mined erea and placedonthe Band C
horizons at a thicks ess ook less thas
that of the pre-mined topsoil or o &
mimirnum of § inches. if the surlace
layer before mining was less thas &
inches thick.

(4] The texture and reaclion {pH) of
the major horizons of the reconstructed
#0il must be within the range of
characteristics of the pre-mined soil.

(5) Final grading of the reconstructed
suil must provide positive surface
drainage and un:form siopes. The
average slope gradient must be within
the range of the pre-mined prime
farmland map units.

{6) Use the specifications lound in
Secton [V of the lecal SCS Field Office
Technical Guide for seeding mulching,
and other erosiop control measures after
replacement of the topsoit

(7) The porosity of the topsoil and B
and C horizons after reconstruction
must permit root penetration.

{8) Seeding, mulching and other
erosion control measures must be
completed as soon as weather
conditions permit after replacement of
the topsoil.

{9) Before spreading ropsoi. the
regraded areas must be scarified ot
otherwise treated in order to eliminate
slippage surfaces and promoie root
penetration.

{10} Earthmoving and grading
equipment raffic. winch increases
compection. reduced porusity. and
makes root penetration more difficult.
must be kept 10 2 munimoum.

(11} The reconstructed subsoil of
fragipan sous should meet the high
capability root-medium requirements of
State law if any.

{12) The topsod. B hornzon material
and C horizon matenal that are ot used
for reconstrucuon concurrently with
mining or placed m stockpiles must be
spread within the permit boundaries
accordance with 30 CFR 81822 or 31722
Galen $. Bridgs,

Deputy Chief for Progrems.
{FR Doc. 883538 Filed 2-18-8% &4 am|
BRLMG COOL 34'6- W8

NATIONAL CREDIT UNION
ADMINTSTRATION

12 CFR Part 701

Compensation of Officiaty
AGENMCY: Nalional Credit Uniga
Administration (NCUAX
ACTION: Proposed amrendinenis

SUMMARY: Pursuant 1o its requlatory
review program. the NCUA Board
propases changes o § 70133 of the
NCUA Rules and Regulations The
proposed changes clarify sututary imils
on compensation of afficials and
provide authority and guidelines for
indemnification of afficials and
employecs.

0ATE Commenis must be received on of
baofore May 19."1988,

ADORESS: Natianal Credit Unioa
Administration. 1778 G Street NW.,
Washington, DC 20458

FOR FURTHER INFORMATION CONTALT:
Robert Fenner, General Counsel Allgn
Meltzer, Assistant General Coansel, o1
julie Tamuleviz. Staff Attomey, Office
of General Counsel, a\ the shave
address, or telepbone (22) 352-1000
SUPPLEMENTARY 15cF-OMEA TIOK In
accordance with its policy to review
existing regulations every three years,
the NCUA Board has reviewed { 701.33
of the NCUA Rules and Regulations.
“Compensation of Officials.” and is
proposing several amendments.
Comments are requested on the
proposed amendments.

Prior to 1982, section 112 of the FCU
Act. 12 US.C. 1781a. provided that with
the exception of the treasurer. no board
fficer of an FC!J could be compensated
as such. In 1982 Congress amended the
Act to allow FCU's to determine. and
specify in their bylaws. which board
officer [director) would be compensated.
Section 701.33(a) of the NCUA Rules and
Regulations currently provides Bat the
treasurer is the only PCU official who
may be compensated. The NCUA Board
is proposing that § 761.33(a) be amended
to conform to section 112 of the FCU
Act. and that this section be
redesignated as § 701.33(b)(1}

Section 111(c) of the FCU Act. 12
U.S.C. 1781(c). and § 7013 {2} and (b] of
the NCUA Rales and Regulations
currently state that no member of the
board of directors or of any olber
cormmittee can. a8 such, be
compensated. except that reasonatble
health, accident. and similar msursnce
protection, and the reimbursenrent of
reasonable expenses incurred in the
execution of the duties of the posttion.
would not be considered compensation.

O e D bl i St . U A
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Thee question has repestedly insen
whether it e permissible under section
111t ) for an FCU to resmburse offie il
pav of leave [e.g. annuil lngve.
s# withaut pay) lost while attending

. merting of the haard of directors. or of
(he supervisory ur credit committees.
The NCUA Board requests comment on
whether under certuin crrcumstances.
the retmbursement of officiais for lnst
pay or leave should be permitied.

Survicey perfurmed by officials are
prerequisite to the success of FCU's. An
official’s ¢bility to serve. hawever, may
be limited or discouraged by the
dttendant loss of pay or leave. Ty
encourage voluntary service and fuir
treatment of aificials, therefore. the
Bourd praposes to amend § T01.23ih).

Praposed § 701.33(b}{2i(i} clanfies that
where an official is required tu use 'rave
time ‘y attend meetings of the board of
directors. of of *he super.isory ot credit
committees. or will nat be paid by the
officials’s empluyer while attending
such meetings. reimbursement for pay
and leave actually lostin proper. Where
the emplnyer permits an official to
attend such meetings without the loss of
pay or leave. or where the official is
self-employed or cannot establish actval
loss. reimbursement is not proper.
Further. the proposed amendment would
not permit reimbursement for lost pay or

‘ve incurred while attending credit

on conferences or similar svents.
.. ayment or reimbursement of
reasonable and proper costs of
attending such events is. of course.
permissible.}

The Board also propuses regulstory
guidance on indemnification of ufficials
4nd employees. As irrthe case of
rexmbursement for 10st pay and leave.
the NCUA Board believes that
indemnification and the purchase of
insurance io provide for indemnification
can heip encourage voluntary service.

An FCU has the authority pursuant to
section 107{2) of the FCU Act, 12US.C.
1757(2) {the authority 10 sue and be
sued). and section 107(16) (the incidental
powers clause) to indemnify its officials
and employees. NCUA has in the pust
interpreted these provisions as
authornizing an FCU to provide for
indemmification of its officials and
employees under limited circumstances.
However. the neither section 107 nor
any other provision of law or reguiation
pros:des specific guidance on the
circus'stances under which
indemnification may be allowed.
Propused § 701.33(c) is designed to
provide that guidance.

The Board believes that permutt:ng

demnification in sccordance with

ate corporate law would be pruper
under traditional federalism principles,

avset forth in Eaccutive Order 12612 (52
R 11635 {October 30, 1987}, which
reflects 4 policy of minimum Federal
sgulatory preemphion of state laws. The
Baard has further taken into 4ccount
that stute corparale law s readily
werssible 1o FCU's and thewr counsel,
4nd that the ability to follow stete law
mdelines should lessen the cost {or
FCLU's chuasing to implement
indemnification provisions.

Although & diversity of law exists
regarding indemnification among the
states. NCUA's review has aot
uncovered anything which would be
nconsistent with the powers and
responsibilities of FCU's. State law and
the Mnde] Business Corporation Act
would not allow indemnification for
rech!ess, wanton. dishonest. or
fraudulent conduct. of 4ctions taken in
bad faith. Only an FCU and its legal
<ounsel can determine whether an FCU
is included within the parameters of 3
state statute, but the Board wishes to
caution that the cour's. not the Board.
would be the final arbiter as to the
validity of an indemnification provision
under state law.

The proposal would give FCU's the
additional option of using the standards
set furth in the Model Business
Corporation Act. both because the Act
provides an extremely clear and
compelling set of standards and because
many state statutes. at least on their
face. do not appiy directly to FCU's. An
Jiternative would be for NCUA to
establish its own regulatory standards.
That action does not appear to he either
necessary or advisahle. in view of the
le:bility alforded by the Model Act
and the various state laws. For
convenience of commenters. the
relevant portions of the Model Business
Corporation Act are set forth as an
Appendix to this proposal. (The
Appendix is not intended as a part of
the proposal.)

FCU's would be able to elect 10 have
no indemnification ot to follow esther
the Model Act or the relevant state law.
The election must be contained v an
FCU charter or bylaw amendment, orin
a contract or board resolution. Failure to
make an election will be considersd a
determination by the FCU not to provide
indemnification.

The proposal would specifically
»xclude inde:nnification of officials and
employees for expenses. penalties or
nther payments incurred 1n an
administrative proceed:ng brought by
the National Credit Union
Admnistration uniess the official
substantially preva:is on the ments. To
dllow indemnification under such
circumstences would lessea the

Jeterrent effert of administrative
actions.

Sectinn "1 33(¢i{2} would make clear
that. while an FCU may choose to foilow
the indemnification provisions of either
state law or the Model Business
Corporation Act. NCUA's procedural
requirements regarding charter or bylaw
amendments would still apply. Thus. a
particular state statute providing for
indemnification on/y through a charter
amendment voted by the members
would be inconsistent with NCUA
procedures. which provides only for a
vote of members to recommend a
charter amendment to the NCUA Board
for approval. This should not be an
impediment to indemnification since the
pruposal wouid allow FCU's to follow
the provisions of the Model Business
Corporation Act. and FCU's choosing to
follow state law in states which do not
require spec:fic procedures may choose
to provide :ndemnification by means of
an employment contract or board
resolution. neither of which require
NCUA approval.

Section 701.33{c}(3) clarifies that
FCU's are free to purchase insurance,
such as directers and officers Uability
insurance. that protects officials and
employees against liability asserted
dgainst them and ansing out of the
performance of their official duties.
Credit unions customanly have
purchased this insurance as a method of
providing indemnification.

Finally. the proposal would add a new
$ 7M.33(a). defining the term “official”
for purposes of § 701.33 as a current or
former member of the board of directors
credit commiitee nr supervisory
committee. The definition would clanfy
which individuals an FCU may
indemnify. The inclusion of former FCU
officials would allow an FCU to
continue indemnification of an
individual who is no longer an official
but is sued for activities relating to
official FCU duties performed as an
official. Similarly. the proposal would
permit indemnfication of former
employees.

Consistent with its statutory and
regulatory responsibilites, NCUA
monitor indemnification provisions both
for consistency with the indemnification
standards chosen and for the safety and
soundness implications for the
institution. Also it is emphasized that
the power of an FCU's board to provade
for indemnification implies the
respons:bility to determine whether.
under the purticular droumstances.
indemnification is appropnate.
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Regulatory Procedures

- Rugulatory Flex:bility Act

The NCUA Board has determined and
certifies that the proposed amendments
will not have a significant economic
impact on a substanual number of smajl
credit unions because the changes are
directed at clanification and reduction of
regulatory confusion and interpretive
burdens. rather than creation of new
regulatory restnctions. Therefare. 8
regulatory flexibility analysis is not
required.

Paperwork Reduction Act

The proposed amendments do not
contain any collection of information
requirements.

List of Subjects in 12 CFR Part 701

Credit unions. Compensation of
officials. ldemn:fication.

By the National Credit Unioa
Admnistration Board on February 10. 1988,
Becky Baker,

Secretary. NCU'A Board.

Accordingly. NCUA proposes to
amend 12 CFR Part 701 as follows:

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CRED(T
UNIONS

1. The authority citation for Part 701 is
revised to read as follows:

Autbority: 12US.C. 1755, 12 US.C 1758 12
USC 1757.12US.C. 1758, 12 U.S.C. 1781. 12
US.C.17861a. 12U S.C. 1761b. 12 U.S.C. 1788,
12US.C. 1767. 12 US.C. 1782 12 US.C. 1784.
12US.C. 1787. 12 US.C. 178. and 12 US.C.
1798.

2. It is proposed that § 701.33 be
revised to read as follows:

§701.33 Compensation of officisls;
indemnification of officials and empioyees.
(a) Official. An “official™ is a person
who is or was a member of the board of
directors, credit committee or

supervisory committee.

{b) Compensation. (1) Only one board
officer may be compensated as an
officer of the board. The bylaws must
specify the officer to be compensated. as
well as the specific duties of each of the
board officers. No other official may
receive compensation for performing the
duties or responsibilities of the board ot
committee position to which the person
has been elected or appointed.

(2} For purposes of this section. the
term “compensation” specifically
excludes:

{i) Payment (by reimbursement to an
official or direct credit union payment)
for reasonable and proper costs,
including pay or leave actually lost due
to attendance at meetings of the board

of directors. or of the supervisory ot
credit committee. incurred by an officisl
N carrying out the responsibilities of the
position to which that person has been
elected or appointed:

(11} Provision of reasonsble health,
accident and related types of personal
insurance protection, supplied for
officials at the expense of the credit
unton: Provided. That such insurance
protection must exclude life insurance:
must be limited to areas of nsk,
including accidental death and
dismemberment, to which the official (s
exposed by reason of carrying out the
duties or responsibilities of the official's
credit union position: must cease
immediately upon the insured person’s
leaving office. without providing
residual benefits other than from
pending claims, if any: and

{iit) Indemnification and related
insurance consistent with paragraph (c)
of this Section.

{c) Indemnification. (1) A Federal
credit union may indemnify its officials
and current and former employees for
expenses reasonably incurred in
connection with judicial or
administrative proceedings to which
they are or may become parties by
reason of the performance of their
official duties.

(2} Indemnification shall be consistent
either with the general standards of
corporate law in the state in which the
principal or home office of the credit
union is located, or with the relevant
provisions of the Model Business
Corporation Act, but may in no event
permit indemnification for expenses,
penalties. or other payments incurred in
an administrative proceeding brought by
the National Credit Union
Administration. unless the official or
employee substantially prevails on the
ments. A Federal credit union that
elects to provide indemnification shall
specify whether it will follow the Model
Business Corporation Act or the
relevant state law. Failure to elect to
provide indemnification will be
considered & decision not to provide it.
Indemnification and the method of
indemnification may be provided for by
charter or bylaw amendment, contract
or board resolution. consisteat with
procedural requirements of applicable
state law or the Mode! Business
Corporation Act. A charter or bylaw
amendment must be approved by the
National Credit Union Administration.

(3) A Federal credit union may
purchase and maintain insurance on
behalf of its officials and employees
egainst any liability asserted against
them and expenses incurred by them in
their official capacities and m:::f out
of the performance of their off

duties to the extent such insurance is
permitted by applicable state law or the
Model Business Corporation Act.

Nots.--The following Appendix will not
appear.n the Code of Federa] Regularions.

Appendix—Model Business Corporation
Act. Subchapter E Indemnification

Section 8.50 Subchapter definitions.

In this subchapter

{1) “Corporation” {ncludes any
domestic or foreign predecessor entity of
& corporatica in a merger or other
transaction in which the predecessor's
existence ceased upon consummation of
the transaction.

(2) “Director™ means an individual
who is or was a director of a corporation
or an individual who, while a director of
a corporatiof, is or was serving at the
corporation’s request as a director.
officer, partner. trustee. employee, or
agent of another foreign or domestic
corporation, partnership, joint vesture,
trust. employee benefit plan. or other
enterprise. A director is considered to
be serving an employee benefit plan at
the corporation's request if his duties to
the corporation also impose duties on oe
otberwise involve services by, him to
the plan or 10 participants in or
beneficiaries of the plan. "“Director™ .
includes. unless the context requires
otberwise, the estate or personal
representative of a director.

(3} “Expenses” include counsel fees.

(4) “Liability™ means the obligation to
pay a judgment. settlement. penalty, fine
{including an excise tax assessed with
respect to an employee benefit plan), or
reasonable expenses incurred with
respect to a proceeding

{8) “Official capacity” means: (i}
When used with respect to & director,
the office of director in & corporation:
and (ii} when used with respect to an
individua! other than a director. as
contemplated in section 8.58, the office
in a corporation held by the officer or
the employment or agency relationship
undertaken by the employee or agent on
behaif of the corporation. “Official
capacty” does not include service for
any other foreign or domestic
corporation of any partnership. joint
venture, trust. employee benefit plan, or
other enterprise.

(6} "Party” includes an individual who
was. is. or is threatened to be made s
named defendant or respondent in a
R o

means any
threatened. pending or completed
action. suit, or proceeding whether gwil,
criminal, administrative. or
investigstive, and whether formal or
informal
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Section 851

te) Except as provided in subsecnion

{d). s corparation may indemmily an
wividual. made 1 party to a praoceeding
Jecause he 1s or was a director. ugainst

lrability incurred in the proceeding if:

(1} He conducted himseif in good
faith: and

{2) He reasonably believed:

{i} In the case of conduct in s ofTicial
capacity with the corporation, that his
conduct was in its best interests: and

{ii) In all other cases, that his conduct
was at least not opposed to its best
interests: and

{3) In the case of any criminal
proceeding, he had no reasonable cause
to believe his conduct was uniawful.

{b) A director’'s conduct with respect
'0 an employee benefit gian for a
purpose he reasonably believed to be in
he interests of the participants and
beneficianes of the pian s conduct that
satifies the requirement of subsection
(a)(2)(ii).

{c) The terminatiop of a proceeding by
judgment, order, settlement, conviction,
or upon a plea of nolo contendere or its
equivalent is not. of itself. determinative
that the director did not meet the
standard of conduct described in this
section.

{d)} A corporation may not indemnfy a
director uoder this section:

(1) In connection with a proceeding by
or in the right of the corporation ia
which the director was aajudged liable
to the corporation: or

‘2) In connection with any other
proceeding charging improper personal
benefit to him. whether or not involving
action in his official capacity. in which
he was adjudged liable on the bas:s that
oersonal benefit was impropérly
received by him.

{e} Indemnification permitted under
this section in connection with &
proceeding by or in the right of the
corporation is limited to reasonable
expenses incurred in connection with
the proceeding.

Secticn 852 Mandatory
.ndemnification.

Unless limited by its articles of
incorporation, a corporation shail
indemnify a director who was wholly
successful. on the merils or otherwise, in
the defense of any proceeding to which
he was a party because he isor was a
director of the corporation agair.st
reasonable expenses incurred by him in
connection with the proceeding.

Aurhority o indemanify.

Section 8.53 Advance for expenses.

(a) A corpotation may pay for or
reimburse the reasonable expenses
incurred by & director who is & party to

¢ proceeding in advance of final
disposition of the procecding if

{1} The director furn:shes the
corporation a written affirmation of s
good faith belicf that he has met the
standard of conduct described :a section
8.5L

{2} The director furnishes the
corporation a wntten undertaking,
executed personally or on his behall. 1o
repay the advance il it s ultimately
determined that he did not meet the
standard of conduct and

{3) A determination is made that the
facts then known !0 those making the
determination would not preclude
indemnuification under this subchapter.

{b} The undertaking required by
subsection (aj{2} must be an unlimited
general obligation of the director but
need not be secured and may be
accepted without reference o financial
abulity to make repayment.

{c} Determinations and authorizations
of payments under this section shall be
made in the manner specified in section
8.55.

Section 854 Court-orcered
indemnificotion.

Unless a corporation’s articles of
incorporation provide otherwise, a
director of the corporation who is a
party to & proceeding may apply for
indemnification to the court conducting
the proceeding ot to another court of
competent junisdiction. On receipt of an
application. the court after giving any
notice the court considers necessary.
may order indemnification f it
determnines:

{1) The director is entitled to
mar.datory indemnification under’
section 8.32. in which case *he count
shail also order the corpcration o pay
the director's reasonabie 2xpenses
incurred '0 obtain court-ordered
indemmnufication: or

{2) The director is [airly and
reasonably entitled to indemnification in
view of all the relevant arcumstances,
whether or not he met ‘te standard of
conduct set forth in section 8.31 or was
adjudged liable as Jescnbed in section
8.51(d), but if he was adjudeed so liable
his indemnuficat.on s imited 0
reasonable expenses incurted

Section 835 De'e~r:7oton and
author:zation of .~cemaification.

{a) A corporation may not indemnify a
director under section 851 unless
authonzed in the specific case afler a
determination has been made that
indemnification of the director s
permissible in the circums:ances
because he has met 'he standard of
conduct set forth in section 8.51.

(b) The determinanon shall be made:

{1) By the board of directors by
majonity vote of & quorum consisting of
directors not at the time parties to the
proceediny;

{211f a quorum cannot be obtained
under subdivision (1), by majonty vote
of a committee duly designated by the
board of directors {in which designation
directors who are parties may
participate). consisting solely of two or
more directors not at the time parties to
the proceeding:

{3} By spevial legal counsel:

{i} Selected by the board of directors
or its committee in the manner
prescnbed in subdivision (1) or (2}; ot

(i) § a quorum of the board of
directors cannot be obtained under
subdivision (1) and & committee cannot
be designated under subdivision {2),
selected by majonity vote of the fuil
board of directors (in which selection
directors who are parues may
parucipate}; or

{4) By the shareholders. but shares
owned by or voted under the control of
directors who are at the time parties to
the proceeding may not be voted on the
determination.

{c) Authorization of indemnification
and evaluation as to reasonableness of
expenses shall be made in the same
manner as the determination that
indemnification is permissible. except
that if the determination is made by
special legal counsel, authonzation of
indemnification and evaluation as to
reasonableness of expenses shall be
made by those entitled under subsection
{b}({3] 10 select counsel.

Sec:ion 8.58 [ndemnufication of
officers. employees, and agents.

Unless a corporation’s articles of
ncorporation provide otherwise:

(1) An officer of the corporation who
is not a director is entitled lo mandatory
indemnification undet section 8.52, and
is entiled to apply for court-ordered
indemnification under section 8.54. 1n
each case to the same extent as a
director;

{2} The corporation may indemnify
and advance expenses under this
subchapter to an officer. employee. or
agent of the corporation who is not a
director to the same extent as to a
director. and

{3) A corporation may also indemn.fy
and sdvance expenses to an officer.
employee. or agent who is not a director
to the extent. consistent with public
policy. that may be provided by its
articles of incorportion. bylaws. general
or specific action of its board of
directors. or contract
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Scction 852  Insuronce.

7 A corpurstion may purchase and

m untain insurance on behs!f of an
individual who 1s or was a direcior,
officer. employec. ot agent of the
corpuration, or who. while & director,
officer. employee, or agent of the
corporation, is or was serving at the
request of the corporation as & director,
officer. partner, trustee. employee, or
ugent of anather foreign or domestic
corporation, partnership. joint venture,
trust. employee benefit plan. or other
enterprise, against liability asserted
against ot incurred by him in that
capacity or arising from his status as a
director, officer. employee. or agent,
whether or not the corporation would
have power to indemnify him against
the same liability under section 8.51 or
8.52.

Section 8.58 Application of subchapter.

{a) A provision treating a
corporation’s indemnification of_or
advance for expenses to directors that is
contained in its articles of incorporation,
bylaws, a resolution of its shareholders
or board of directors, or in & contract or
otherwise, is valid only if and to the
extent the provision is consistent with
this subchapter. If articles of
incorporation limit indemnification or
advance {or expenses. indemnification
and advance for expenses are valid only
to the extent consistent with the articles.

(b) This subchapter does not limit a
corporation’s power to pay or reimburse
expenses incurred by a director in
connection with his appearance as a
witness in a proceeding at a time when
he has not been made a named
defendant or respondent to the
proceeding. ’

(FR Doc. 88-3403 Filed 2-18-8%& 84S am]

! SULING COOE 7!“-01-._

12 CFR Parts 790 and 791

Description of Office, Disclosure of
Otficial Records, Avallabllity of
Information, Promuligation of
Regulations; Rufes of Board Procedure

AGENCY: National Credit Union
Administration (NCUA}.

ACTION: Proposed amendments.

suMuARY: The NCUA Board proposes to
amend Part 791 of its Rules 10 (1)
streamline and clanfy Board procedure,
and (2) set forth updated provisions
concerning the issuance of NCUA
regulations. Concurrently, it is proposed
that § 790.10 of NCUA's Rules and s
related Appendix be repealed. Section
790.10 and the Appendix contain

outdated provisions relsted to issuing
regulstions.

oATE Comments must be received on or
before May 19, 1988.

ADORESS: Send comments to Becky
Baker, Secretary, National Credit Union
Administration Board. 1778 G Sireet
NW. Washington. DC 20458.

FOR FURTHER INFORMATION CONTACT:
Becky Baker. Secretary. NCUA Board,
regarding Rules of Board Procedure. or
Julie Tamuleviz, Staff Attorney,
tegarding the issuing of NCUA Rules
and Regulations. at the sbove address or
telephone {202) 357-1100 (Ms. Baker) or
{202) 357-1030 (Ms. Tamuleviz).
SUPPLEMENTARY INFORMATION Section
790.10 of NCUA Rules and regulations
sets forth NCUA's procedures for issuing
regulations. The NCUA Board believes
that the substance of this section would
be more appropriately located in Part
781 covering “Rules of Board

Procedure.” In addition. § 790.10 is
outdated and unclear. The Board is
therefore proposing to delete § 790.10
and to add a new § 791.8 that will
address this subject. The title of part 790
and its Scope section (§ 790.1) would be
revised to reflect the proposed deletion
of § 790.10, and the Scope section has
been rewritten in plain words.

The Board alsc proposes to delete
Appendix A to Part 790 entitled “Final
Report In Response to Executive Order
No. 12044: Improving Government
Regulations.” The Appendix has been
superseded by NCUA Policy Statement
87-2, which contains current procedures
for developing snd reviewing
regulations.

Under the pruposed amendments,
current Part 791 is divided into two
subparts. Subpart A contains Rules of
Board Procedure. Subpart B sets forth
procedural requirements for issuing
regulations.

Rules of Board Procedurs

Section 102(d) of the Federal Credit
Union Act. 12 U.S.C. 1752a(d), grants the
NCUA Board the discretion to adopt
such rules as it sees it for the
transaction of its business. Proposed
Rules of Board Procedure were adopted
at the first NCUA Board Meeting in
September 1979 A final rule was
adopted in March 1380. The purpose of
these proposed sendments is to update
and streamline the Rules of Board
Procedure. based on the experience of
the past seven years. current and
changing needs. and the desire to
provide flexsbuity for the Board in
carrying out its responsibilities.

Section 7912 {"Number of Voles
Required for Board Action™), would be
amended by inserung the word “any”

between the words “for” and “action".
This smendment clanfies that both
notation votes and votes at Board
meetings are subject to the two-of-three
majonty rule.

Subsection (a) of § 791.4 {"Notation
Voting™), is redesignated as § 791.4(b).
Conversely, § 791.4(b) ("Board
Meetings™) is redesignated as Section
(8). This change emphasizes that the
pnmary method of acting is through
action taken at Board meetings: the
secondary method is action taken by
notation voting. Por purposes of
clanficstion, reference 1o Subpart C of
Part 790, Public Observation of Board
Meetings. has been added to
§ 791.4(a)1)

Proposed § 791.4(b} (*Notation
Voting) would amend the definition of
notation voting contained in current
§ 791.4{a) to provide that notation voting
is the circulation of written memoranda
and voting sheets to the office of each
Board member. The present requirement
that each Board member must
personally receive the written
memoranda and voting sheet is difficult
to accomplish in the case of out-of-town
or out-of-reach Board members.

For clarification purposes. proposed
§ 791.4(b}(2) would revise current
§ 791.4(2){2) to provide for the use of o
Notation Vote Sheet to record actions
taken by notation vote. The frst
sentence of the current section. which
provides for an “approval with
suggested administrative changes™
option on the notation vote sheet. has
been deleted as unnecessary.

It is proposed that curresat
§ 791.4(a)(3)(ii) be deleted The history
of Board operations has shown that the
failure of any Board member to respond
to & notation vote within the prescribed
time frame is not a good indication the
merber wants the matter considered at
& Board meeting. Experience has been
that the Board member has been on
travel or otherwise unavailable. With
the deletion of current § 791.4{a)(3)(ii}
current § 791.4a)}3)(i) would become
§ 791.4(b)(3). The title of proposed
§ 791.4(b)(3) would become “Veto of
Notation Voting.”

History bas shown that the business
to come before the Board can be
accomplished, with few exceptions, at s
monthly meeting Past experience b< irs
out that the scheduling of Board
meetings on & day certain is not a
feasible plan. The Board proposes that
§ 791.5 (“Scheduling of Board
Meetings™), which requires that
meetings be beld esch Thuraday. be
amended to provide that regular
meetings be beld moathly.
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cumautive st & public ovexiing
Thecararc, the secretary aiso finds that

s00d ause eusts for nol postporung the
clfective date uf U action uotl 20 deys

after publicstog n the Federsl Reguster
"U S C. 383
_st of Subjects In ? CTR Purt %3

Marketing 4greements and orders.
Putatoes |Colurado}

For the reasons set forth in the

preamble. 7 CFR Part 948 is arended 43

ollowsx

PART 948—IRISH POTATOES GROWN

IN COLORADO

1. The sothonty ateooa for 7 CFR
Part 948 connnues (0 read as follows:

Autbority Secy. 1-19. 48 Stat. T1. as
'mended: 7US C 6674

2 Section 948.297 s added ‘o read a3
follows:

Note. —This secnou preschtes Ue annwal
«essessmant fare and will not be putushed n
the Code of Federai Regulations

§ 948297 Expenses nd ot sarnect rate.
Expenses of $43.582 by the San Luis

VaRey Potato Administrative Commttee

Area [T are suthorzed. and
arveserent rate of $8.0006 per

bundredweight of asvessatte potatoes is

establisbed for the fscal perrod ending

August 31, 1988. Onexpended funds may

be cacried over as a reserve
Dated Angust 1. 1388
Robert C. Keansy,

Deputy Direcior. Fruit and Vegewobie
Drvis:on

[FR Doc. 8-17790 Filed 8-5-8& 45 an|
LG COOE )410-42-8

NATIONAL CREDIT UNION
ADMINISTRATION

AGENCY: National Credit Uaioe
Admiaistratioa (("NCUA")
AcTiOK: Final rele.

e——

—_—

suUMMARY. This amendment to § 01.33
of NCUA's Rules and Regulations: (1)
Provides gurdance for FCU
mdemnification of officials and
employees. and (2) conforms the
regulation to a recent change in section

112 of the Federal Credit Unson (“FCU™)
Act (12 U SC 17612}, permithng an FCU

board of directors to compensate one
board officer of its choomng The
regulatios W3 aiso been grven & pew
title which moes scourstely reflects the

content of the regulation:
“fs:mbursement Murance. and
Indemmbeanua of Officials and
Emgloyees”

EFTICTIVE DATE Sepreraber 7. 1538
ADOWEST. Nahoaa! Credit Umon
Adminstration. 1778 C Street NW..
Washinmgton. DC 20456

FOR FURTIWER INFOOLA IOM CONTACT:
Allan Melzer. Asaistant Ceneral
Counsel. or julie Tamulev Sff
Attoroey. Office of Ceneral Cocnsel st
the above sddrem ot ‘eephone (202)
387-109%0.

SUPPLEMENT ARY IKFORMATION

Background

On February 10. 1988, the NCUA
Board issued a propossl to amend
§ "01.33 of NCUA's Rules and
Regatanons ("Compensatron of
Offic;ais’). 33 FR 4992 (Feb. 19. 1988).
The preposal had theee partx

1. To amend § 701 33a) to provide
that an FCUs board of directors may

determine, and specify in theur bylaws, -

which board officer may be
compenseted as such. This change was
recommeaded to conform the regalation
1o section 112 of the FCU Act 12 0.S.C.
17¥a), which wes emeaded @ 1982
Prioe te that e, e Wessurer was the
orty boerd officer who couid be
compensated 83 aa FCU offrcral.

2 To amend § 701.53 to permit an FCU
Yo reirbarse its officiah for pay or teave
{e.g. srroad leave, teave without pay)
actsally lost while sttending @ meeting
of the board of drectors or of the
supervisory or credit committees.

3. To amend § 701.33 to provide
regulatory gurdance © FCUs on
indemnification and the parchase of
insarance to pronde for mdemnsfication
of its officiaby and employees. In the
past. NCUA had interpreted section
1072} (Gre awthonity fo sue and be sued)
and section 107(18) (the incidental
pewen chrum) of 21 FCU Act 12
US.C 17578, UST(1eY © moviding m
FCU with the arthority w imdemeaily s
officials end empioyees ader Lmited
circumstances. However. 00 specific
guidance bad been gven

Public Comment

The NCUA Bowrd received 38
comments 73 from PCU' s 2 from state-
chartered crecit anrons: 8 from credit
upion leagues. 3 ‘rom Tade assocauions:
and 2 from individuals

A. Proposal To Ammend Sectron 0133 To
Conform Wit Secton 112 of the FCU
Act (12U SC 1M®iaj

Few of the commenters addressed the
first proposal Those that did favored
the charge. The Board s amending

§ 701 13(s} to conform 1t ! 2
e to secion 112 of
Arncle VT Section 1 of the corrent
FCU Bylaws permits sa PCU's board of
durectors to designate tre boerd officer

i any. that wiR be compenyared Sorne
FCU's may be operating mder older
varsrons of the FCU Bylewy which erther
do not permul compensatron of agy

board officer. or Hrmt compersation o
the Anancml officer {treaymrer). These
FCU's wall Juve 0 adopt Ardche VHL
Section 1 of the FCU Bylawr ¥ ey

want %o cormpersate 3 boerd officsr, oc f
they wan! to compensate mn officer

other than the tressurer.

8. Propasal Te Reundurse Officxals for
Pay or Leave Lost While Alteading
Board of Directors or Comars atce
Meeungs

All 38 commesters addressed the
suggestion to awthorrze revmbursng
officzals for pay or lesve acwally loet
while attendiog Soard & carwsten
meelings: 62 were opposed 2 were M
favor. and 2 opposed the propossl. but
favored rembnoying offtciah bor pay or
leave lost while antendiag credit unica
c‘::!erencu and semunars. {Sixteen of

22 commenters lavacing the praposes|
also faveced Ming offackals B be
reimbursaed lor pey or Iost mbAe
attending credit union conlesences and
seminars.)

The prmary reasoas gves for
opposing the proposal coscerned the
credit union volunteer spur—that
reimbursement was contrary 1o that

y: bat voluntansa @ what
makes credit unioas different froa other
financial institutions: and that easing
the reimbursement restrictico further
could endanger the tax-exempt status of
credit umions. Cooxmenters were also
concerned sbout the posnble effects of
implementing sach an sutborzabos
Dissension among board members
where some mught recaive nase
reimbursemant

by seme officials 10 pebily dachues
their salaries sddittons] RS scportng
i for FCU & & cnity weth

venfyag oficials’ clauss of Wont pay or
leave: and crestion of an wcestrve ‘0
officials @ bold meetings durmg
workung hours

Commentenn avormg the proposad o
re:mburse ofBouls for lost pay or Yexve
generally sotad that the propasal woord
asmst FCUs @ obtmnmng amd keepacy
qualified ofbaais Most of \hese
commenaters alo askad that the
proposed reimbarvexrant be extenced Yo
credit unioo conlerences and semirass
Many of those favoring the proposal
stated their assumptios that N s
curently permissidle to seiaburse
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olfivals for pas oe leave dtually lust
while attending - red 1 ansan canlicrenee
sl emunars

NCUA stff Nad seeommended thys
pfuoui.cl 10 the \CUI\ &de 1]
ceapanse 10 FCL's sxprrssing o need for
reimbursement for lost pay and leave to
attract and cetsin qualified volunieers.
The comments ceceived on the propusal.
huwever. indicate the vast zucnty of
FCU's feel such raimbursement g
unnecessary aad may be harmhul 1o the
credit unioa spint The NCUA Beard has
decided not o0 go forward with thus
proposal The Board also hereby
clardies that under NCUA's current
Rules und Regulations reunbursement of
affici.ls for lost pay or 'eave .3 ot
permitted.

C. Proposai To Permit Indemnmibearson
of FCU Officials and Empioyees

The NCUA Board's third pmposed
chdange to § ™01 33 was also denigned to
encourage voluntary senice
Establishment of gumdelines for
indemnificanon and the purchase of
insurance to provide for
indemnification. Thirty-five of the
commeagters addressed this proposah M
supported it and one oppased In
general. the commenters agreed that
indemnification protecion would
enbanace the ability of 28 PCU v sttract
volunteers. and maay expressed the
belief that such protectan was a
necessity in today's litipous society.

As to the proposed scope of the
amendment. two commenters saggested
that the definition of “officrai” be
expanded to include of] vohunteers
serving on FCU committees—the
proposal had included only members of
the credit and supervisory committees.
Because the primary purpose of the
\ndemmfication provision is to
encourage voluntansm. the NCUA
Board concurs and is expanding the
defirution of “offic:ad” ia the final
ameodmaat o resd as bllows *Aa
‘official’ is 2 persos whe is or was 2
member ol the board of directons, credit
committee, pupervisary commiltee. or
other volunteer committee established
by the board of directorn.”

Two commenters believed that NCUA
should set the standards for
indemnification rather thaa allow FCU's
to elect to apply the standards of sate
law or the Mode!l Business Corporation
Act The NCUA Board considered &
range of possibuities—&om impoung
the clear Federal standard suggested to
allowing state law © coatrol epuirely. A
middle position has been found
appropnate.

Under the final amendment. as FCU
will be free 10 choose ane of three
optioas: No indemnification;

inderanification under the staie enabling
lew «ppiicable 10 s neighbanng siate.
+hartered credit ynions. or
ndemnilication under the Model
Buviness Corporation Act. The only
cavedt 9 that any PCU bylaw or charter
amendment relating 'o indemnificatian,

!tke 3il other such amendments. must be .

approved by NCUA. .

This approech maximmzes FCU °
Nlexibility (partcularly m states which
have not enacted en indemnificeSion-
enatling starate rppiicadie 1D credit
vasons), zuts the Mustances where su
FCU ar NCUA must determane which
state ‘ndemrufication law '3 apphcabia.
and accomumodates state and local
interests.

One commenter suggested that an
FCU be authonzed to combune
provisions of state law and the Mode!
Busiress Corporation Act in formulating
its :ndemnification standards. An FCU
should be able 10 elect to follow either
state law ar the Mode! Act bat sot hoth,
sunce each represents a wxfed wicle
Thus >paca shoud provide adegeate
flexubility. Permsthing 28 FCU 10 select
portions of stale Bw and the Model Act
would likely lead 10 wconamyleacy and
confusxa.

The proposal provided that sa
which elects to provide indemxiSicason
shall specfy whether it will follow state
law or the Mode! Act. ed fertber
provided that failure 10 meke an election
would be deemed ¢ decinoe sot te
provide mdemodicatica Several
commenters objected o this portion of
the proposal stating that an PCU should
have the Bexubnlity o provade
indemaificauon ab a case-by<case baasis
if appropnats. and that oaly aa
affirmative decasian not to provide
indemmufication should be hindimg oo an
FCU. The NCUA Board agrees. and the
language reaung a failure W mmke an
election as an affirmative decision not
to provide indemnficatios has been
detered. .

Severa! can;:enﬁn objected © O
languarge probibn fing trdenmm Seation
“for experses. petmaltes, or other
psyments mcwrred in o sdmimistrative
proceeding broegit by the Natoosd
Credit Unuon Administration endess the
offic:al or employes smbstantially
prevails on the ments” These
commenters were concerned that NCUA
could preval 0 a0 sadmuimstrative
proceeding even ‘hough an offiaal or
employee icted 2 good farth One
commentar was cancerued that this
provision ught bave an inhihiting effect
on officials or employees.

Under most state provisions and
under the Model Busmess Corporation
Act indemrfwaxx s 2ot svalable for
8o employee or offical who acis

cklevaly, wastony. [ramdciandy. or
bad (a:th rece ves en prope personal
‘ R oc 39es st Dave masam 0
beimve at s actwas ore a the best
nteresis of e FCL. Thes would
generally be e case when NCUA
prevails u aa admmwtrstive scory e
Uautation an vwdermrfcaton corrta sned
'n e proposed regul aben woaid
‘herefore alfect few. ¢ any. ca s
NCUA's wierars wrs haraory
scegqualaly pratacted, wnd i

2as boen dels e froen e Bun! redn

A2 noted B e propased wmendmens
'he power 1o previde for dena Kcabon
does nol relieve ea PCU of 23
respoanbtiity W defarmiae whe'her
:ndemnification w eppropnae mder the
circumstances NCUA wu moruter
indemnification provisions for
consistency with the mdems:fication
standards chosea. for the mfety and
soundness mpications far 'he
institution® and for heir applicaton w2
given case.

Lasty. the fnal rub danBes as did
the proposal. that the puscimse of
liabdity nsurance is an acceptable
method of proviling adeeeud cation
protection to officials and amployess
D. Change ia THla of e Regiotion

Section 79153 was previoosty ensifed
“Compessafoa of Oficials® Besed on
certrin of he comments recaived an the
proposal. R appewrs that i e oy
have conmbuted to & mizmpersnon
that the regulation ruthorizes PCLMs o
compensate board and cacuitiae
members. The regulation has been
retted “Retmburieament, Inserence. and
Indemnification of Officials and
Employees.™ This title mare accure
reflects the inteat of he regulation.

Raguixiory Procadmree

Regulotory Flexibility Act

The NCOA Boend bas dutommined amd
cartiies that Sove snermb:oa® will mot
have 2 significant econzmic mpect em 2
substzatial manber of el cred
umrons. The om dzscted of
darificative sad mductien o ~epeiutory
confrsco aad Dterprethw Yerdem,
rathe than cesten of Rew ageXstory
restnctions. Theredors, ¢ reguind ary

Paperwork Raductica Act

The amenchments do ot mpose mwy
paperwork requirements.

Executive JOrder 12512

The NCUA Board has de'ermmned trat
this amendment doer net heve
sgibcant fedemlizm rxphcaSons The
amendmest has 20 effect o fude radly
maured, sta W-chartused 2wl sadm.
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Th. amenument ¢ttrmpte to put FCU'y
i vittually the seme position &8 thew
stute-chartered credit union neighburs
~e sule differcnces sre that an FCU
{ have the optiun of following the
bdel Business Corporation Acl. and
that eny FCU bylaw or charter
amendment relating to indemmification
must be approved by NCUA. Thus the
effect on state interests ig iikely to be
mimimal. The first difference 3 aeeded
to sccomumodate FCU's un states without
ndermrufication-enabling statuses and 10
case the need on the part of FCU's and
NCUA to determine what state law s
appropnrate. The second merely
maintains NCUA's general oversight of
FCU charters and bylaws.

List of Subjects in 12 CFR Pant °01

Credit unions. Indemnificavon.

By the Natonal Credit Union
Admunustration Board on July Z. 1988
Becky Baker.

Secretary. VCLU'A Sourd.

Accordingly. NCUA amends 12 CFR

Part 701 as follows:* .

PART 701—{AMENDED]

1. The suthority citation for Part 00
continues 10 read as follows:

Autbority: 12 US.C 1735. 12 USC 174 12
USC. 1757, 12US.C. 17%. 12US.C 1781s.
U.S.C 1781b. 12LSC. 1768 12 USsC 1787 12
16.C.178212USC. 1784, 12USC 1VE. 12
USC 178 and 12USC 1798

Section "01.71 13 sisc suthoraed by 15
U S.C. 1801 et seq. 42U S.C 1901 and &
U.S.C. 3801-3810.

2. Section T01.33 s revised o read as
follows:

§ 701.33 Reimbursement naurance, and
Indemaification of atficiais wnd smpioyees.
(a) Official. An “official” is a person
who is of was a member of the board of

directars. credit committee af
supervisory commitiee. ot other
volunteer committee establahed by the
board of directors.

(b) Compensation. (1) Ouly one board
officer. if any. may be compensated a¢
an officer of the board. The bylaws must
specify the officer to be compensated. if
any. as well as the specific duties of
each of the board officers. No other
official may receive compensatod for
performing the duties or responmbilities
of the board or comruittee position 10
which the person has beea elected of
appointed.

{2) Foe purposes of this secion. the
term “compensation” speafically
excludes:

(i} Payment (by reimbursement 0 AN
official or direct credit union payment 0
s third party) for reasonable and proper
coels incurred by an offical @& carrying

out the respunsibilities of the powition to
which thut person has been elected of
ippuinted:

(1] Provigion of ~ewsonable health.
sccident and related 'ypes of personal
insurance protecticn. supphed for
officrais at the expense of the credit
union Provided. that such :nsurance
protection must exclude hfe .nsurance:
must be imited to areas of nek.
including accidental desth and
dismemberment. 0 which the official is
exposed by reason of carrying out the
duties or responaibilibes of the officel’s
credit union posion. must cease
\mmediutely upon the .nsured person’s
leaving uifice. without providing
residual benelits other than from
perding ciaims. if any: and

{1} Indemnsfication 4nd related
\nsurance consistent with paragraph (c)
of :hus section.

(c) Indemnification. (1} A Federal
cedit union may indemnfy its offic:ale
and current aad {ormer employees foc
expenses reasonably incurred in
connection with judicial of
administrative proceedings to which
they are or may become partes by
reason of the performance of their
official duties.

(2} Indemnification shall be consistent
either with the standards applicable to
credit uruons generslly in the state in
which the pnncipal or home office of the
credit union is located. or wmith the
relevant provisions of the Model
Business Corporation Act. A Federal
credit union that elects to provide
indemnification shall specify whether it
will follow the relevant state law or the
Model Business Corporation Act.
Indemnification and the method of
indemnification may be provided for by
charter or bylaw amendment. coatract
ot board resolution. consistent with the
procedural requiremesis of the
applicable state law or the Model
Business Corporstion Act as specified.
A charter o bylaw smendment must be
approved by he Natonal Credit Unioa
Administrstion

(3) A Peders! credit anjon nay
purchase and mantad nsurence on
behalf of its offic:als and smployees
against eny liability assered against
them and expenses incurred by them in
their offical capscties and arising out
of the performance of telr of\cal
duties o the extent such Bsureoce is
permitted Dy the ippticable state law or
the Model Business Corporston Act

(PR Doxc. 8617982 Pied &30 843 ca]

12 CFR Part 701

Loen interest Rates

aagncy: Nanonal Credit Union
Administration.

AcToxe Final rule.

SUMMARY: The current 18 percent per
year Federal credit union loen rate

cerling was scheduled to revert to 13
percent oo September 10 1988, unless ‘

otherwise provided by the NCUA Board.
A 13 percent celling would restict
certain categones of credit and
adverely sfect the inancial condition
of a number of Federal credit unions. At
the same time prevailing market rates
and economic conditions do not justify &
rate mgher than the current 18 percent
ceiling. Accordingly. the NCUA Boerd
has established an 18 percent Federal
credit union loan'rate cealing for the
penod from September 10. 1968 through
March 9. 1990. Loans and line of credit
balences exisung pnor to May 15. 1887
mdy continue to bear their contractual
rute of interest. not to exceed 21 percent.
Further. the NCUA Board is prepared to
reconsider the 18 percent ceiling at any
time should changes in ecopomic
conditions warrant

FFICTIVE DATE September 10. 1968

ADORESS: National Credit Unioa
Adminustration. 1778 G Steet NW.,
Washington. DC 20458

POR FURTHER iINFORMATION CONTACT,
Charles H. Bradford. Chief Economist or
Timothy P. McCollum. Assistant
Ceneral Counsel. at the above sddress.
Teiephone numbers: (202) 357-1100 {Mr
Bradford): (202) 357-1030 (Mr.
McCollum).

SUPPLEMENTARY INFORMATION
Back pround

Public Law 96-221. enaciad in 197%
raised 1he loan intersst rate cailing for
Podara! credit enions from 1 percent per
paoth (12 percest pez year) 10 18
percant per year. N tlse authortzed the
NCUA Board to sst 8 bigher Hmut after
coosultation with the
Department of the Treasury. od other
Federal Rnancial agencies. for & perod
ot 10 exceed 18 months.,  the Board
should determine that: (i) Morey o3 rxet
Mterest rates have nsen over the
preceding six months: and (i) prevading
interest rate levels threates the safey
and soundness of individusl cedit
wnions a9 evidenced by sdverse Tends
in liquidity. capital. earnings. and
gowh

On December 3. 1960, the NCUA
Board met and determined that the
foregoing conditions bad been met
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tice of G
Othice of General Counsel September 28, 1989

Mr. Lawrence C. Williams

Administrator

Alabama Credit Union Administration

State of Alabama ’
771 So. Lawrence St., Suite 103

Montgomery, AL 36130-0801

Dear Mr. Williams:

This is in response to your letter dated August 30, 1989, to
Becky Baker, Secretary of the NCUA Board. Your letter
requested information and prior opinions pertaining to

. compensation of credit union officials for lost pay.

Federal credit union directors cannot be reimbursed for lost
pay. I have enclosed a copy of both the proposed and final
NCUA regqulations promulgated on this subject, as well as
several legal opinions dealing with compensation of
officials. I hope you will find this material to be helpful.

Please contact me if you have any further questions.
Sincerely

bkt W il

HATTIE M. ULAN
Assistant General Counsel

Enclosures



NATIONAL CREDIT UNION ADMINISTRATION c;g(/)gxn:sg
Washingron, D.C 20456
April 14, 1989
Othce of Generai Counsel
Fred M. Haden, Esq.
Haden & Bisker, P.C. .
450 Maple Ave., East
Vienna, VA 22180
3 Re: Board of Directors - Service Awards and
Permissible Expenses (Your February 24, 1989,

Letter)

Dear Mr. Haden:

You have requested our opinion on two issues involving
compensation of Federal credit union ("FCU") directors. The
first issue is whether members of the board of directors can
be awarded based on their years of service to the FCU. An
FCU is permitted to give board members awards of nominal
value for their service to the FCU. Such awards may be based
on time of service to the FCU but should not exceed a nominal
value in any case. The second issue is whether an FCU can
pay baby-sitting and kennel fees incurred by board members
while attending credit union meetings. Baby-sitting costs
and kennel fees are not reasonable expenses for board
members, and, therefore, are prohibited.

APPLICABLE LAW
Section 111(c) of the FCU Act (12 U.S.C. 1761(c)) provides:

(c) No member of the board or of any other
committee shall, as such, be compensated,
except that reasonable health, accident,
similar insurance protection, and the
reimbursement of reasonable expenses incurred
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in the execution of the duties of the
position shall not be considered
. compensation.

Section 112 of the FCU Act (12 U.S.C. 176la) provides, in
part:

| Only one board officer may be
compensated as an officer of the
board.

Section 701.33(b)(1) of the NCUA Rules and Reqgulations (12 C.F.R.
701.33(b) (1)) addresses compensation of FCU officials and
provides:

(1) Only one board officer, if any, may be
compensated as an officer of the board. The
bylaws must specify the officer to be
compensated, if any, as well as the specific
duties or responsibilities of the board
officers. No other official may receive
compensation for performing the duties or
responsibilities of the board or committee

‘ position to which the person was elected or
appointed.

Section 701.33(b)(2) excludes certain payments from the term
"compensation”" by providing:

(2) For purposes of this section, the term
"compensation” specifically excludes: (i)
payment (by reimbursement to an official or
direct credit union payment to a third party)
for reasonable and proper costs incurred by
an official in carrying out the
responsibilities of the position to which the
person was elected or appointed . . .

ANALYSIS

You have asked:
Where a credit union has an awards program
that authorizes their employees to be given

certain awards based on years of service is
it permissible for members of the Board of
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Directors to receive comparable awards for
their period of service?

Your letter does not indicate if the credit union is an FCU
or state-chartered credit union. Our opinion applies only to
FCU's. In our opinion, an PCU may give its board members an
award of nominal value and not be in violation of Section 111
of the FCU Act or Section 701.33 of the NCUA's Rules and
Regulations. The award program you present does not provide
us with enough information to make a determination as to its
permissibility.

The one board officer who is compensated pursuant to Section
112 of the FCU Act and Section 701.33(b) of the NCUA'
Regulations may be granted awards as part of his/her
compensation. Such awards are not limited to a nominal

amount.

You also ask:

Would it be permissible for Boards of Directors who
are authorized to attend meetings to charge as an
expense to the credit union baby-sitting and kennel
fees?

In our opinion, these are not reasonable and proper costs and
are prohibited by Section 701.33 of the NCUA's Rules and
Regulations,

Sincerely,

batte A (o

HATTIE M. ULAN
Assistant General Counsel

RRD:sg



