. ——— NATIONAL CREDT UNION ADMINISTRATION

WASHINGTON, D.C. 204586

May 7, 1991

Julia H. Burbank
139 Joscolo View
Clayton, CA 94517

Re: Freedom of Information Act - Appeal
Dear Ms. Burbank:

This will acknowledge receipt of your Freedom of Information
Act (FOIA) Appeal. Although your letter was dated March 3,
1991, it was postmarked April 4, 1991, and we received it on
April 9, 1991.

You filed a FOIA request with our Region VI Office for
information relating to your discrimination complaint against
Chevron Federal Credit Union (Chevron). On February 22,
1991, the Regional Office responded to your request,
providing some documents but withholding a letter dated
January 14, 1991, from Chevron’s attorney, Joseph S.
Melchione. The letter represented Chevron'’s response to
NCUA’s inquiry regarding your complaint.. The decision to
withhold the letter is affirmed in part and reversed in part.
Upon review of your request, we have determined that the
portions of the letter which set forth Chevron’s view of the
facts surrounding your complaint should be released.

However, the portions of the letter which set forth certain
of your husband’s financial transactions and Mr. Melchione’s
opinions regarding your complaint should continue to be
withheld. Accordingly, a redacted copy of the letter is
enclosed.



Julia H. Burbank
May 7, 1991
Page 2

ANALYSIS

Initially, let us note that in your appeal, you state that
the letter contains inaccurate information and.that under
FOIA, you have the right to ensure that information contained
in government files about you is accurate. Please be advised
that it is the Privacy Act that establishes an individual’s
right to request amendment of a record concerning that
individual. See 5 U.S.C. §552a(d)(2). Since you have
evidenced an intent to exercise this right, we will treat
your March 3, 1991, letter as both a FOIA appeal and a
request under the Privacy Act. We will disclose the maximum
amount of information available under either law.

Under NCUA regulations implementing the Privacy Act, an
individual may request access to and amendmeni. of a record
concerning that individual which is maintained by NCUA in a
system of records. See 12 C.F.R. §§792.23, 792.24, and
792.26. The most recent "Notice of Syst of Records"
published in the Federal Register lists ystem 21,
"Consumer Complaints Agaipst Federal Credit Unions."™ See 53
Fed. Reg. 37360 (September 25, 1988). 1Individuals covered by
System 21 are those persons who submit complaints concerning
operating federal credit unions (FCUs). Since you have
submitted a complaint against Chevron, you may have access to
and request amendment of any records about you concerning
that complaint. Therefore, we have enclosed those portions
of the January 14, 1991, letter which pertain to you and
which are not exempted from disclosure by other provisions of
the Privacy Act.

The letter contains both Chevron’s view of the facts
surrounding your complaint and Mr. Melchione’s analysis of
the law as it applies to those facts. Since Mr. Melchione’s
legal theories about the complaint do not constitute
"information about you," seq 12 C.F.R. §792.21(c), we are
withholding them from disclosure under the Privacy Act. We
are also withholding from disclosure under the Privacy: Act
certain personal financial information provided to Chevron by
your husband. Section §792.28 of NCUA’s Regulations, 12
C.F.R. §792.28, states that except in limited circumstances,
no record or item of information concerning an individual
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which is contained in a system of records maintained by NCUA
may be disclosed to a third person without the prior written
consent of the individual to whom the information pertains.
Since we do not have your husband’s written permission to
disclose the information contained in the letter, we are i
withholding that information. Accordingly, under the Privacy
Act, you are entitled to those portions of the letter setting
forth Chevron’s view of the facts surrounding your complaint
except for the personal financial information provided by
your husband. .

The material we have determined is exempt from disclosure
under the Privacy Act is also exempt under FOIA. Mr.
Melchione’s opinions about your complaint are exempt under
Exemption 8 of FOIA, and the material regarding your
husband’s finances is exempt under Exemption 6.

Exemption 8 of FOIA, 5 U.S.C. §522(b) (8), permits an agency
to withhold information:

Contained in or related to examination, operating
or condition reports prepared by, or on behalf of,
or for the use of an agency responsible for the
regulation or supervision of financial
institutions.

Section 792.3(a) (8) of NCUA’s Regulations, 12 C.F.R.
§792.3(a) (8), implements Exemption 8 and adds the following:

This includes all information, whether in formal or
informal report form, the disclosure of which would
harm the financial security of credit unions or
would interfere with the relationship between NCUA
and credit unions.

The courts have discerned two major purposes for Exemption 8
from its legislative history: 1) to protect the security of
financial institutions by withholding from the public reports
that contain frank evaluations of a bank’s stability; and 2)
to promote cooperation and communication between employees
and examiners. See Atkinson v. FDIC, 1 GDS 480,034, at

' 80,102 (D.D.C. 1980). Accordingly, different types of

documents have been held to fall within the broad confines of
Exemption 8. Reports examining bank compliance with consumer
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laws and regulations have been held to "fall squarely within
the exemption.” Id. at 80,103; see also Cons
Heimann, 589 F.2d 531, 535 (D.C. Cir. 1978).

Upon receipt of your complaint of a possible Regulation B
violation by Chevron, the Regional Office asked the
supervisory committee to investigate the matter. The January
14, 1991, letter constitutes the response to that request.
Since Regulation B is a consumer regulation, and the letter
was generated in response to our inquiry into Chevron’s
compliance with the regulation, the letter constitutes a
"report examining bank compliance with consumer laws and
regulations." Mr. Melchione submitted the letter to NCUA
requesting that it be kept confidential. NCUA is not bound
by a request to keep a matter confidential (except for
confidential commercial information pursuant to 12 C.F.R.
§792.7); however, we believe that Mr. Melchione’s opinions
regarding your complaint would be priviledged from discovery
in a civil action and that our disc¥Ssuresef thea would
frustrate the-Exemption 8 policy of promofing "frank
cooperation" between financial institutions and federal
regulators. See Gregory v. FDIC, 631 F.2d 896, 899 (D.C.Cir.
1980) . Therefore, the portions of the letter representlng
those opinons are being withheld pursuant to Exemption 8 of
FOIA.

NCUA’s regulation 1mp1ement1ng Exemption 6 of FOIA, 12 U.S.C.
§522(b) (6), permlts agencies to withhold all information
about individuals in "personnel, medical, and similar files
(1ncluding financial files), the disclosure of which would
constitute a clearly unwarranted invasion of personal
privacy." See 12 C.F.R. §792.3(a)(6). We believe that the
disclosure of your husband’s finances without his permission
would constitute an unwarranted invasion of his personal
privacy and are therefore withholding that information
pursuant to Exemption 6 of FOIA.

Pursuant to 5 U.S.C. §552(a) (4) (B), you may seek judicial
review of this appeal by filing suit to enjoin NCUA from
withholding portions of the document you requested and to
order productlon of the entire document. Such a suit may be
filed in United States District Court in the district where
you reside, where your principal place of business is
located, or in the District of Columbia. To request
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amendment of a record under the Privacy Act, please refer to
the procedures at 12 C.F.R. §792.26 (enclosed).

Sincerely,

OZ‘ Lot Fen s

Robert M. Fenner
General Counsel

Enclosures
GC/LH:sg

SSIC 3212
91-0411
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TELEPHONE (818) 241-0103

FAX (818) 241-8733 .

January 14, 1991 FEDERAL EXPRESS

CONFIDENTIAL
DO NOT DISCILOSE

Mr. Terry J. McGinnis

Director, Supervisor Division
NATIONAL CREDIT UNION ADMINISTRATION
2300 Clayton Road, #1350

Concord, CA 94520

Re: Chevron Federal Credit Union/Ms. Julia H. Burbank
Dear Mr. McGinnis:

As you know, this office has been retained by the Supervisory
Committee of Chevron Federal Credit Union to respond to your
letters of November 30, 1990 and January 3, 1991. Following
up on your letter of January 3, 1991 and our conversation
with Melinda Love of your office on January 10, 1991, it is
our understanding that the Credit Union is required to
respond to Ms. Burbank’s complaint and that any discussion
of her account(s) and those of her husband, Jason C. Coleman,
is pursuant to Section 106 of the Federal Credit Union Act
and 12 USCS, Section 3413(b). It is on this assumption that
the Credit Union submits its response. .

In your letter of November 30, 1990 you have indicated that
Ms. Burbank objected "to the Credit Union’s freezing of her
line of credit and VISA Card Accounts and then notifying
first her husband (rather than her) that this action had

been taken." Unfortunately, this is not an accurate statement
of the facts.

Mr. Coleman, then a member of the Board of Directors, was
contacted as a matter of courtesy by the President of the
Credit Union on September 20, 1990 to advise him that he
would be receiving a Notice "freezing” his line of credit
and VISA Accounts. The accounts of Ms. Burbank were not
discussed with Mr. Coleman. The purpose of such a courtesy
call wvas to avoid embarrassment or surprise if he were to
use said account(s). This prompted an inquiry by Ms.
Burbank on September 21, 1990, wherein she was informed of
the freeze on her line of credit and VISA Card Accounts.
‘Mr. Coleman’s accounts were not discussed with Ms. Burbank.

Following these conversations, a letter dated September 25,
1990, attached hereto §s Exhibit "1" was addressed to both

.

77.10
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Re: Chevron Federal Credit Union/Ms. Julia H. Burbank
Mr. Coleman and Ms. Burbank since ‘each had separately

advised the President that a joint notice was "fine" and
should be addressed to them both at their new home.

Next you inquire as to whether the Credit Union has discrimin-
ated against married couples. Before looking at the facts
leading up to the "freezing" of these Accounts, let us first
point out that the open-end accounts of both Mr. Coleman and
Ms. Burbank have been "frozen," not terminated.

Turning to the facts surrounding the "freeze", Mr. Coleman
currently has a real estate loan with the Credit
Union secured by a deed of trust on property at 3085 Naranja
Drive. The application for this loan is attached hereto as
Exhibit "2", In April, 1990, Mr. Coleman and Ms. Burbank
applied, as co-borrowers, for a first mortgage ($187,450)
and a second mortgage ($91,000) on a nev home at 139 Joscolo
View based upon a sale of the old home (and payoff of the
loan on Naranja). The application for these loans is
attached hereto as Exhibit "3." The loan applications for
the nev first and new second loans indicate the "present”
address (in April, 1990) of Mr. Coleman. to be the Naranja
address and that he had been there for. four (4) years.
Significantly, Julia Burbank coampleted the "present” address
section of these applications as "same."

77.10
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Re: Chevron Federal Credit Union/Ms. Julia H. Burbank

A creditworthiness review and a "freeze" on the account(s)
of Mr. Coleman and Ms. Burbank became necessary when Ms.
Burbank and Mr. Coleman (as co-borrowers on the Joscolo View
first and second deed of trust) failed to payoff the debt
obligation on the Naranja Dr. loan to the Credit OUnion.-
Keep in mind that sale of the Naranja home was indicated on
the loan application signed by Ms. Burbank and Mr. Coleman
as the source of the down payment and settlement charges for
the new loans. Due to the failure of Ms. Burbank and Mr.
Coleman to discharge the Naranja loan, the Credit Union
became extremely concerned as to the ability of these
borrowers to manage (above and beyond any other obligations
" and expenses they may have) the Naranja loan obligation, the
two new loans on the Joscolo View home and the unsecured
lines of credit and VISA Card Accounts.

with this in mind, the Credit Union froze the lines of
credit and VISA Card Accounts in question pending further
financial information from these individuals and pending the
sale of the Naranja home.

Analysis of the debt obligations of both Ms. Burbank and Mr.
Coleman are set forth in Exhibit "4" in accordance with the
facts as known to the Credit Union at the time of the
"freeze®. Their debt ratio is 56.8%. This debt ratio
clearly exceeds Credit Union policy and sound lending :
practices. Please refer to the Exhibit for more detailed
analysis. It is to be noted that, subsequent to the Credit
Union’s "freezing® of these accounts, Ms. Burbank and Mr.
Coleman obligated themselves for an $83,000 "bridge" loan at
payments of $865.00 per month (interest only at 12 1/2% per

i
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Director, Supervision Division
NATIONAL CREDIT UNION ADMINISTRATION
January 14, 1991
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Re: Chevron Federal Credit Union/Ms. Julia H. Burbank

annum). To date, we do not believe that this locan has been
paid off.

At this time %ho Credit Union is awaiting word from Ms.
Burbank and Mr. Coleman regarding the sale of %Pe Naranja
home. ' .

When and if Ms. Burbank and Mr. Coleman can provide proof of
the sale of the Naranja home and a payoff of the first deed
of trust on Naranja and the "bridge" loan; then the Credit
Union will conduct a review and make a determination
regarding the credit accounts in question. Of course, you
may rest assured that the Credit Union has always complied,
and intends to continue to comply, with the ECOA as well as
its own underwriting standards in reviewing these accounts.
For your ready reference, please refer to Exhibit "5" for
the Credit Union’s current policy concerning maximum loan
limits. This policy conforms to federal and state law.

I trust this letter has addressed your concerns with regard
to this matter.

If you have any questions, please do not hesitate to call.

Sincerely,

Enclosures

cc: Ms. ﬂillian Johnson (w/enclosures)

' Chairman of the Supervisory Committee
CHEVRON FEDERAL CREDIT UNION

cc: Ms. Linda Manning, President (w/enclosures)
CHEVRON FEDERAL QR!DIT UNION

77.10
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List of Exhibits

Chevron Federal Credit Union / Ms. Julia Burbank

Exhibit
Exhibit
Exhibit
Exhibit

Exhibit

77.12

"1"

"3"

"‘H

lls'l

September 25, 1990 letter.
Naranja Drive Application.
Joscolo View Applications.

Joint Debt Ratio of Julia Burbank and
Jason Coleman.

Credit Union’s Current Policy Regarding
Maximum Loan Amounts
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The Federal Equal Credit Oppersunity Act prohibits creditors
¢rom discriminating against credit applicants on the basis of
race, coler, veligion, national origin, sex, marital status,

‘ age (provided the applicant has the capacity to enter into a
binding contract); becauss all or part of the applicant’s
income derives from any public assistancs program; or bscause
the applicant has in good faith axsrcised any right under the
Consuner Credit Protection Act. The Federal agenc that
adninisters compliance with this law concerning this creditor
is the Natiocnal Credit Unien Administration 2300 Clayton |
Road, #1350, Concerd, CA 94520.
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Credit Union’s Policy regarding Maximum Loan Amounts is as
follows:
*Maximum loan amount is limited to $50,000 per
member of non-mortgage securéa loans or $300,000
per member including mortgage secured loans. For
purposes of calculating the maximum loan amount it
will be considered that a member is separately
responsible for the full amount of dhy loan for
which he/she is a co-borrower or co-signor or for
any other debt for which the member is legally

responsible.™
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92.24—792.26

EMPLOYEE RESPONSIBILITY AND CONDUCT PART 792

f Records” and identified in accordance with
792.22(a), by an individual seeking notification of,
ir access to, a record, shall be responsible: (1) for
letermining whether access is available under the
Jrivacy Act; (2) for notifying the requesting in-
lividual of that determination; and (3) for pro-
riding access to information determined to be
wailable. In the case of an individual access re-
juest made in person, information determined to
se available shall be provided by allowing a per-
sonal review of the record or portion of a record
sontaining the information requested and deter-
mined to be available, and the individual shall be
allowed to have a copy of all or any portion of
available information made in a form comprehen-
sible to him. In the case of an individual access re-
quest made by mail, information determined to be
available shall be provided by mail, unless the in-
dividual has requested otherwise.

(b) The following time limits shall be applicable
to the required determinations, notification and
provisions of access set forth in paragraph (a) of
this Section:

(1) A request concerning a single system of
records which does not require consultation with
or requisition of records from another agency shall
be responded to within 10 working days after
receipt of the request;

(2) A request requiring requisition of records
from or consultation with another agency shall be
responded to within 10 working days after such
requisition or resolution of the required consulta-
tion. Such required requisition or consultation
shall be initiated within 10 working days after
receipt of the request;

(3) If a request under paragraphs (bX1) or (2)
of this Section presents unusual difficulties in
determining whether the records involved are ex-
empt from disclosure, the Director of the Ad-
ministrative Office may, upon written request of
the official responsible for action upon the record
request, extend the time period established by
these regulations for an additional 15 working
days.

{(c) Nothing in this Section shall be construed
to allow an individual access to any information
compiled in reasonable anticipation of a civil ac-
tion or proceeding, or any information exempted
from the access provisions of the Privacy Act.

§792.25  Special procedures: Informa-
tion furnished by other ageneieo.
medical records

(a) When a request for records or information
from NCUA includes information furnished by
other Federal agencies, the NCUA official respon-
sible for action on the request shall consult with
the appropriate agency prior to making a decision
to disclose or refuse access to the record, but the
decision whether to disclose the record shall be
made in the first instance by the NCUA official

(b) When an individual requests medical
records concerning that individual, the NCUA of-
ficial responsible for action on the request may
advise the individual that the records will be pro-
vided only to a physician designated in writing by
the individual Upon receipt of the designation and
upon proper verification of identity, the NCUA of-
ficial shall permit the physician to review the
records or to receive copies of the records by mail.
The determination of which records should be
made available directly to the individual and which
records should not be disclosed directly because
of possible harm to the individual shall be made
by the NCUA official responsible for action on the

request.

§792.26 Requests for correction or
amendment to a record; administra-
tive review of requests

(a) An individual may request amendment of
a record concerning that individual by addressing
a request, either in person or by mail, to the NCUA
official identified in the ‘“‘contesting record pro-
cedures’” section of the ‘“Notice of Systems
of Records” published in the FEDERAL
REGISTER and describing the system of records
which contains the record sought to be amended.
The request must indicate the particular record in-
volved, the nature of the correction sought, and
the justification for the correction or amendment.
Requests made by mail should be addressed to the
responsible NCUA official at the address specified
in the “Notice of Systems of Records’ describing
the system of records which contains the contested
record. An individual who does not have access to
the NCUA’s “Notice of Systems of Records,” and
to whom the appropriate address is otherwise
unavailable may submit a request to the Director
of the Administrative Office, National Credit
Union Administration, 1776 G Street, N.W.,
Washington, D.C. 20458, in which case the request
will then be referred to the appropriate NCUA of-
ficial. The date of receipt of the request will be
determined as of the date of receipt by that official

January, 1990

792-9 ‘



PART 792

NCUA RULES AND REGULATIONS

792.26—79.28

(b) Within 10 working days of receipt of the
request, the appropriate NCUA official shall
advise the individual that the request has been
received. The appropriate NCUA official shall then

promptly (under normal circumstances, not later

than 30 working days after receipt of the request)
advise the individual that the record is to be
amended or corrected, or inform the individual of
rejection of the request to amend the record, the
reason for the rejection, and the procedures
established by §792.27 for the individual to re-
quest a review of that rejection.

§79227  Appeal of initial determination

(a) A rejection, in whole or in part, of a request
to amend or correct a record may be appealed to
the General Counsel within 30 working days of
receipt of notice of the rejection. Appeals shall be
in writing, and shall set forth the specific item of
information sought to be corrected and the
documentation justifying the correction. Appeals
shall be addressed to the Office of General
Counsel, National Credit Union Administration,
1776 G Street, N.W., Washington, D.C. 20458. Ap-
peals shall be decided within 30 working days of

receipt unlees the General Counsel, for good cause,

extends such period for an additional 30 working
days.

. (b) Within the time limits set forth in
paragraph (a) of this Section, the General Counsel
shall either advise the individual of a decision to
amend or correct the record, or advise the in-
dividual of a determination that an amendment or
correction is not warranted on the facts, in which
case the individual shall be advised of the right to
provide for the record a *‘Statement of Disagree-
ment” and of the right to further appeal pursuant
to the Privacy Act. For records under the jurisdic-
tion of the Office of Personnel Managemant, ap-

peals will be made pursuant to that agency’s

regulations.

(c) A statement of disagresment msy be fur-
nished by the individual. The statement must be
sent, within 30 days of the date of receipt of the
notice of General Counsel refusal to suthorize cor-
rection, to the General Counsel, National Credit
Union Administation, 1776 G Street, N.W,,
Washington, D.C. 20458. Upon receipt of a state-
ment of disagreement in accordance with this Sec-
tion, the General Counsel shall taks steps to en-
sure that the statement is included in the system
of records containing the disputed item and that
the original item is so marked to indicate that
there is a statement of dispute and where, within

the system of records, that statement may be
found.

(d) When a record has been amended or cor-
rected or a statement of disagreement has been
furnished, the system manager for the system of
records containing the record shall, within 30 days
thereof, ‘advise all prior recipients of information
to which the amendment or statement of disagree-
ment relates whose identity can be determined by
an accounting made as required by the Privacy
Act of 1974 or any other accounting previously
made, of the amendment or statement of disagree-
ment. When a statement of disagreement has been
furnished, the system manager shall also provide
any subsequent recipient of a disclosure contain-
ing information to which the statement relates
with a copy of the statement and note the disputed
portion of the information disclosed. A concise
statement of the reasons for not making the re-
quested amendment may also be provided if
deemed appropriate.

(e) If access is denied because of an exemption,
the individual shall be notified of the right to ap-
peal that determination to the General Counsel
within 180 days after receipt of the determination.
Such an appeal shall be determined within 30 days.

§792.28  Disclosure of record to person
other than the individual to whom

it pertains

No record or item of information concerning an
individual which is contained in a system of
records maintained by NCUA shall be disclosed
by any means of communication to any person, or
to another agency, without the prior written con-
sent of the individual to whom the record or item
of information pertains, unless the disclosure
would be—

(a) To.an employee of the NCUA who has need
for the record in the performance of duty;

(b) Required by the Freedom of Information
Act;

(c) For aroutine use as described in the “Notice
of Systems of Records,” published in the FED-
ERAL REGISTER, which describes the system
of records in which the record or item of informa-
tion is contained;

(d) To the Buresu of the Census for purposes
of planning or carrying out a census or survey or
related activity pursuant to the provisions of
Title 13 of the United States Code;

(e) To arecipient who has provided the NCUA
with advance adequate written assurance that
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