
NATIONAL CREDIT UNION ADMINISTRATION

W~S~NGT©N, D.C. 20,~56

June 17, 1991

James K. Cook, Esq.
Schuchat, Cook & Werner
The Shell Building
Suite 250
1221 Locust Street
Saint Louis, Missouri 63103-2364

Dear Mr. Cook:

Re: Status of International Brotherhood
of Electrical Workers, Local 309,
Vacation Trust Fund Account
(Your Letter of February 14, 1991)

On February 21, 1991, this Office received your letter re-
questing clarification of the December 18, 1990, letter from
me to you regarding the above-referenced matter (the "Decem-
ber 18, 1990 Letter", attached). In your most recent letter
you asked the following question: "Is the Local 309 Vacation
Trust an irrevocable express trust within the meaning of
Regulation 745.9-1 so that the separate interest of each ben-
eficiary of the Trust Fund is separately insured (assuming
that the separate interest meets other conditions for such
insurance)?" The determination of the account type classifi-
cation for National Credit Union Share Insurance Fund
("NCUSIF") purposes is made by the Liquidating Agent of a
failed FCU during liquidation. For purposes of a trust
account, the Liquidating Agent will look to the factors
discussed in the December 18, 1990 Letter. An opinion letter
from an attorney licensed under applicable local law
regarding account classification type would certainly be
persuasive to the Liquidating Agent appointed by the NCUA
Board, but ~uld not necessarily be determinative. The
determination that you request can not be made by this Office
at this time.

ANALYSIS

For a discussion of the potential account classifications for
the Local 309 Vacation Trust Account, we would refer you to
the thorough discussion in the December 18, 1990 Letter. Any
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determination of NCUSIF insurance is made only in the event
of liquidation of an NCUSIF-insured credit union. "In the
event of the liquidation of an insured credit union, the
[NCUA] Board will promptly determine the insured
accountholders thereof and the amount of the insured account
or accounts of each such accountholder." 12 C.F.R.
§745.200(a). The Board has delegated this authority. "The
Agent for the Liquidating Agent... or his or her designee is
authorized to make initial determinations with respect to in-
surance claims pursuant to the principles set forth in this
Part, and to act on requests for reconsideration of the
initial determination." 12 C.F.R. §745.201. This decision,
in turn, may be appealed to the Board, and after a Board de-
termination, may be appealed to Federal court. 12 C.F.R.
§§745.202 - .203.

Furthermore, "[t]he amount of insurance on an insured account
shall be determined in accordance with the provisions of
Subpart A of this Part [12 C.F.R. §745.0 et seq.] and the FCU
Act, provided, however, that no dividends shall be paid on
shares if sufficient undivided or current earnings are not
available for such purpose." 12 C.F.R. §745.200(b). The
provisions of Subpart A have been described in detail to you
in the December 18, 1990 Letter. An opinion letter from an
attorney licensed in the applicable jurisdiction opining on
the type of trust that the Local 309 Vacation Trust Fund con-
stitutes under state law would certainly be of some assis-
tance to a Liquidation Agent in a liquidation. However, it
would not be determinative, because the determination would
need to be made as of the time of the initiation of the
liquidation. See 12 U.S.C. §1787.

We would like to clarify one paragraph in our December 18,
1990 letter to you. In the first full paragraph on page 5 of
that letter, we stated that the NCUA Rules and Regulations
would not be complied with if a third party was engaged to
provide reco__rdkeeping services in an irrevocable trust. If
the trustee engages the services of the third party, we be-
lieve the trustee is constructively maintaining such records.
That would be sufficient to meet the regulatory requirements.

In closing, we would suggest that the most you could do now
would be to authorize an opinion from an attorney in the ap-
plicable jurisdiction as to the type of trust formed by the
Local 309 Vacation Trust Fund documents. You may also wish
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to update such an opinion on some kind of recurring basis.
The NCUA is not in a position to make any determination at
this time, nor, even if this Office did make such a
determination, would it be binding upon the Liquidation Agent
at the time of liquidation. We trust that you understand our
response.

Sincerely,

Hattie M. Ulan
Associate "General Counsel

Enclosure
GC/MEC:sg
SSIC 8300
91-0226
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Re : National Credit Union Share
Insurance Fund -- Status of
Vacation Trust Fund Account
(Your Letter of November 8, 1990)

Dear Mr. Cook:

You requested a legal opinion on the following question: "If
the assets of the Vacation Fund (the "Vacation Trust Fund")
are deposited in the Electrical Workers Credit Union (the
"EWCU"), will the individual interest of each employee for
whom contributions have been made, be separately insured up
to the current $I00,000 maximum by the National Credit Union
Administration?’,    In general, the National Credit Union
Share Insurance Fund ("NCUSIF") only insures member accounts
in a NCUSIF-insured credit union. Thus, only the interests
in the Vacation Trust Fund held by members in the EWCU will
be insured by the NCUSIF. Furthermore, it is unclear whether
the account would be insured as an irrevocable trust account,
revocable trust account or single ownership account. Each of
these account classifications as they might relate to the
proposed account is discussed below.

BACKGROUND

Local 309 of the International Brotherhood of Electrical
Workers ("Local 309"), the Southwestern Illinois Division,
Illinois Chapter, NECA ("SID"), and several named trustees
(the "Trustees") are parties to the Local 309 Amended Trust
Agreement of April i, 1981. This Amended Trust Agreement was
in turn amended by a First Amendment, dated February I, 1989
(together the Amended Trust Agreement and the First Amendment
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are referred to as the "Trust Agreement"). The original
trust agreement was entered into on December 4, 1974. Sec-
tion 5.01 of the Trust Agreement states that it is an irrevo-
cable trust, created pursuant to the Labor Management
Relations Act of 1947, 29 U.S.C. §185(c) (5), and that the
title rests with the Trustees. Section 5.03 of the Trust
Agreement states that it is created for the exclusive benefit
of employees, dependents and beneficiaries; Section 5.04
states that no contributions made by an employer may revert
to the employer, except in the circumstance of an erroneous
overpayment.     However, the Trust Agreement may be amended
by SID or Local 309 (Trust Agreement, §6.01) or by the mutual
consent of these two parties (Trust Agreement, §7.01).

You state in your letter that the purpose of the Trust Agree-
ment is to provide a pooled trust fund [the "Vacation Trust
Fund"] as a vehicle for collection of employer contributions
to provide compulsory paid vacations to employees (the
"employee-beneficiary,,) in the electrical construction indus-
try within the territorial jurisdiction of Local 309. The
applicable collective bargaining agreement requires employers
to contribute 7% of each employee’s gross hourly wage to the
Vacation Trust Fund, which, due to continuous assessments,
has an average balance of about $I million at any one time.

According to a telephone conversation between you and Martin
Conrey, Staff Attorney, on December 6, 1990, some of the
employee-beneficiaries are not members of Local 309, but are
temporarily in the jurisdiction of Local 309 from another lo-
cal of the International Brotherhood of Electrical Workers.
Furthermore, you stated in the same conversation that not all
employee-beneficiaries are members of EWCU.

Presently, you state that the Vacation Trust Fund is held by
a bank, which also maintains the records of the individual
interest of each employee-beneficiary in the Vacation Trust -
Fund. The Trustees are considering transferring the Vacation
Trust Fund-~o an account at EWCU, an Illinois state-
chartered, NCUSIF-insured credit union whose field of member-
ship includes Local 309 members and employees of the Local
309 office and of the EWCU. It is contemplated that either
the EWCU, Local 309 or another party paid by the Trustees
could provide the recordkeeping services for the Vacation
Trust Fund.
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ANALYSIS

The NCUSIF generally insures only member accounts in a
federally-insured credit union. 12 U.S.C. §1781(a). The
term "member account" is defined as:

a share, share certificate, or share draft account
of a member of a Credit union of a type approved by
the [NCUA] Board which evidences money or its
equivalent received or held by a credit union in
the usual course of business and for which it has
given or is obligated to give credit to the account
of the member [and other credit union and public
unit accounts, and certain nonmember accounts at
credit unions serving low-income members].
12 U.S.C. §1752(5).

The term "member" is defined as "those persons enumerated in
the credit union’s field of membership who have been elected
to membership in accordance with the FCU Act or state law in
the case of state credit unions .... " 12 C.F.R. §745.1(b).
Section 745.0 of the NCUA Rules and Regulations states:

These rules [on share insurance] do not extend in-
surance coverage to persons not entitled to main-
tain an insured account or to account relationships
that have not been approved by the [NCUA] Board as
an insured account. Where there are multiple
owners of a single account, generally only that
part which is allocable to the member(s) is in-
sured.    12 C.F.R. §745.0.

The law is very clear that the NCUSIF insures only member ac-
counts, with only a few exceptions under limited conditions.
The State of Illinois, Department of Financial Institutions,
Credit Union Division, would need to determine-if accounts
are legally established member accounts. However, even if an
account may--legally be created under state law, the NCUA
still makes a final determination as to the insurability of
the account. (55 Fed.Reg. 43087, 43088 (October 26, 1990)
(enclosed)) .

NCUSIF share insurance will vary depending upon the classifi-
cation of the account. The share account that would be
opened for the Vacation Trust Fund could be a treated as a
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custodial single ownership account, revocable trust account
or Irrevocable trust account. Although the Trust Agreement
states that the trust is irrevocable, the Trust Agreement
also may be amended by the parties. Furthermore, you stated
in a telephone conversation with Martin Conrey on December 6,
1990, that you were not sure if the trust was revocable or
irrevocable under the Trust Agreement, as it can be modified,
and under the law in light .of the passage of the Employee Re-
tirement Income Security Act of 1974, as amended, (29 U.S.C.
§§i001 et_~9_q~.), since the creation of the Vacation Trust
Fund.

It is critical that if the account is to be insured as an ir-
revocable trust, with maximum NCUSIF insurance of up to
$i00,000 for each beneficiary, that the trust be an irrevo-
cable express trust under state law. "A trust which does not
meet local requirements, such as one imposing no duties on
the trustee or conveying no interest to the beneficiary, is
of no effect for insurance purposes.,,
12 C.F.R. Part 745, Appendix, §G. At this time, the NCUA has
insufficient information to make this determination. Assum-
ing an irrevocable express trust exists under state law, then
"all trust interests (as defined in subsection 745.2(d)(4)),
for the same beneficiary, deposited in an account and estab-
lished pursuant to valid trust agreements created by the same
settlor (grantor) shall be added together and insured up to
$i00,000 in the aggregate, separately from other accounts of
the trustee of such trust funds or the settlor or beneficiary
of such trust arrangements.,, 12 C.F.R. $745.9-I. A "trust
interest,, is defined as the "interest of a beneficiary in an
irrevocable express trust .... " 12 C.F.R. $745.2(d) (4). In
order for an account to receive irrevocable trust status, the
value of the trust interest must be capable of determination
without evaluation of contingencies, except for those covered
by present worth tables under the Federal Estate Tax Regula-
tions. 12 C.F.R. S745.2(d)(1). _ Certain recordkeeping re-
quirements must be met in order for an account to be insured
as an irrevocable trust account.

In connection with each trust account, the credit
union’s records must indicate the name of both the
settlor and the trustee of the trust and must con-
tain an account signature card executed by the
trustee indicating the fiduciary capacity of the
trustee. In addition the interests of the benefi-
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ciaries under the trust must be ascertainable from
the records of either the credit union or the
trustee, and the settlor or beneficiary must be a
member of the credit union. If there are two or
more settlors or beneficiaries, then either all the
settlors or all the beneficiaries must be members
of the credit union. 12 C.F.R. Part 745,
Appendix, §G.

Thus, if the account is an irrevocable trust account, either
the credit union or the trustee must maintain records of ben-
eficiary interests. A third party may not be engaged to per-
forms such recordkeeping servlces under the NCUA Rules and
Regulations.

A revocable trust account is treated a~ a single ownership
account, unless the named beneficiary is a spouse, child, or
grandchild of the owner of the account. 12 C.F.R. §745.4.
This would not seem to be the case with the Vacation Trust
Fund account.

The single ownership account classification includes accounts
held by agents, nominees or custodians. These accounts are
aggregated with other accounts of the principal and insured
up to $I00,000. 12 C.F.R. §745.3(a)(2). In the event that
the Vacation Trust Fund account was not determined to be an
irrevocable trust account under state law, it would probably
be classified as a single ownership account.

Sincerely,

Enclosure
GC/MEC:sg
SSIC 8300
90-1119

Hattie M. Ulan
Associate General Counsel



ut" ,’he pr’~posed of£c~al or emp~o>ee If.
after ’he 30-day period has ended, the
md~v~dua~ has nc~ bee~ :nformed ~n
~r~’m~ of NCL’A s d~sposmon.
,.nu~ ~du~J sha;l be cons;outed a#proved

12} Wd~ er o[ pn,)r nonce req.’.rement.
Part;us m,~ petmo~ ;he appropr’.ate
Ev~;o~4i D~zect.3r for a ~a:ver of the

A a~ver md~ be ~.an.~d ~f ~t ;s found
~e~,a~ cc,:;d harm :he credit un:on or the
public m’erest. A2y waiver ~hal] ~ot
~ffec; ;he ~u[nor~ty of NCUA ~o ~ssue a
Nohce of D;s4ppro~al wnhm 30 day~
the ~a:~er or ~~hm 30 days of any
subsee~em required nohce~

(3] Eiect:on of d~rectors or credil
committee ~ember~. (i)In ~he case
the elect.on of a new member of the.
board of director~ or credil
member a~ a meelin8 of the membe~
a federally insured credit umon. prior
no,ice ;s not requlred. However. a
completed ~ot~ce must be filed w~lh
appropriate Ree~onaJ D~rec;or wit~l~
hours of the e]~c~on.

~ii) I[ a director or credit
member ~s ~isapproved by NCUA. the
board o[ director~ of the ~redit umon
may appoml ~s own allernate. Io se~’e
until the next annual meeting.
contingent upon NCUA approval.

(e) Commencement Of se~ice
proposed director, committee member or
semor execuhve officer may begin
se~’e ~emporarily umil the c~dit
and lhe individual are nolified in wril~8
of NCUA’~ appro~! or di~ap~ai
~he proposed addition or

[~ .Y~!ce of di~epproreZ NCUA may
disapprove the [adi~idual’~ ~e~in8 as a

compe+ence, expe~ence, character, or
:nte+r:ty of the +ndivldual with respect
to ~hom a notice under this section
~ubmmed ndica:esthatilwouJdnoibe
:n the best mteres:s of the members
~he credit umon or of the public to
permit the ~ndiwd~al to be employed by,
or assoc..~ted with. the credil umon. The
No{~ce of D~sapproval t~fll advise lhe
parties of their rights of appeal pursuanl
~o paM 74~ subparl L of NCUA’s
Regula~ions {12 CFR ~4r.~201 e~ seq.).

PART

.~.~ 741 8-741 ’{2 [~eOes~gnale(~ as

~§ 741.~.741.t31

3 Secl on~ 74].8. 741.9. 74~.10. 741.11
and Y41 I~ are rede~gna/ed a~ ~ ~419.
~ l~ 10. ~41.11. ~41.1~ and
resDechve]y

~ A new [ ~41 8 :s added
foi~o~ s:

~ 741,8 RepoSing requlrlmen~ f~ cr~t
unions thai ar~ ~ cha~er~

chartered for ~ess than 2 years or any
credit ~mon defined to be ~n ~oubled
cond:t~on as set forth in !
~us~ adhere to the requirements slaled
m ~ ~01.14fc) concemmg the p~or notice
and NCUA review. C~edil unibns musl
submd required info~alion
appropriate NCUA Regional Direcior
and ~heir stale supe~’~sor. NCUA
consuh ~ ~e state supe~sor before
makmg its de~e~ination p~uanl to
~ ~01.14{d}{2} and (~. NCUA will ~o~
the state ~upe~sor of its approval/
disapproval no la~er ~an ~e time
not:flus the affected individual pursuant

S~LLJ~G ~ ?~1-.~

~22~FR Part 741

Requirement~ for Insurlnce

AGENCY: National Credit Union
Administranon {NCUA).

Final amendment.

SUMMAI~V: A limited number of stales
authorize state-chartered ~edit unions
to offer "~insured membership share~’
These shares ar~ at risk to the member

edit
umCn. ";he p..:pose ol lh~s ~,na|
amendmem ~s to provide t]~at, as a
co~dihon of federal share insu.tance.
federally insured state-chartered credit
umons may nol offer these umnsuJ’ed
shares. T.h;s amendment will only affect
a small number of credit unions.
Es~cTw~ l),~’r~: November 26.
¯ DORESSeS: National Credit Union
Administrat;on. I1’76 C Street
Washington. DC :2,0456.
ro~ ~u~’r~,~ ~NSO~mON
.Michae! ]. McKenna. Of~ce of General

S’JPO~E M[NTAR y INF ORM~,T1ON

L- on Share Insurance F’;ne
-~ere may be as many a~ :n~r’een s’ate
s~at,j’.es, however. ~aI aulhor:ze rate.
chartered c~edit umon~ to have
umnsured membership shares. ~e
amounl o[ a member’~ unin~ured share
may be as lillle as a Jew dollars or as
mu~h as several thousand dollar~.
depending on slate law and ~e polic;es
o~ the mdiv~dual credit ~on. In any
case. a ~liUatlO~ Ig presented where.
even thou~ ~he member may ha~e
s:~m~cantly less than ~.~ in his
combmed mdividual sha~ accosts.
mmal amo~l of ~e members [unds
no~ ins~d.

The NCUA has a n~ber of concerns
w~th ~msuzed membe~hip sha~s:

--Section ~7[k}{I} o[ ~e FCU Acl [12
US.C. 178~{k){I}} ~lates ~ pan
"the te~ ’ins~d ~o~f means
lolal amo~l of ~e acco~l m ~e
mem~r’~ name {a~ez deduc~
offset} less any pall ~e~t w~ch

dele~mi~ ~e amo~l due any
member. ~e~ shall be added ~e~er
all ac~ts maintained by h~
" " ".’" Tbu~ ~e FCU Act does nol
appe~ to~onlemplale ~ins~d
membership sha~s; ra~er, il
indicales an ~lenl to pro~de
instance ~vera~e on a~ o� ~e

puOo~ of shoe instance: to
the sverage ~wr.

--Federally ~s~d ~ ~ons are
requ~ed to place an o~cial s~
rega~ f~e~ ~c~

all le~er ~l~on~ or ~dow~ whe~

C~ ?~.3}. Also, many credil ~ons
roulinely adverl~e federal msurance
coverage up to ~.~. NCUA is

credi~ umoR~ require c: o;fer
umnsured membership shares.
contusion will ine~iiably tesbh, e~en
where 8ood faith efforts are made
disclose the unmsu~d $~atus of the
accounu The faille of a cred~l
offenn8 these acco~nt~ ~s likely to
result in ~ub~tantial adve~e public
reaction, litigation, and polent~ally
mcreased liability lo Ihe National
Cr~it Union Share Insurance Fund.

--Them appears ~o be no effective and
coherenl plan. on ~e part of some



r~@~ore ar:-,,~un:s used to a~.lorD
losses.

-P~oponen{s of ~e unm~u~ed
mernoersh;p ’~hare concep! argue that
~hese sha~es ~er~e a~
~ource o~ capkai ~o supporl ~o~e
rap~d assel ~o~lh and ~o
credit umons to fund new pro~am~
and ~e~~ces. £~~le NCL’A
encoura~e~ ~ound ~eve~ of assel
8rowth. :t ~s concerned with t~e
potential for the use of Jmns~ed
s~are to ~upport excess:re ra~es ol
growth. It is noted :hat federa] ~edil
un~on~, and !he vas~
chartered credit umons, con~nue to
successfully use ~e b’a~honal
me~hod of buiid~nK
a~de eaminK~ to bolh ~uppom
~asona b]e rates of ~sset ~ and
improve overall capital levels,

The NC’UA Board published m
proposed ~]e prohibiting ttmnsured
membership shares on May 3. 1990. with
a szxty-day comment period [see 5~ FR
18613). Forty comments were received.
trifteen of the commenter+ were state-
chatered credit un.Jons and ten were
federal credit u.nlons. Six of the
cornmentere were credit union leagues
and aix were state agencies. Three
coma eats were received from na~onal
credit union trade asaociation~.

C. Discussion

!’he cornmenters were sp}Jt ~m the
desu’abdity of the proposed amendment.
Most of the corn.rnent,ez~ sup]x)r~ the
prohibition cited NCUA’s concerns met
forth in the proposed rule rand noted
above 8s the basis of" the~’ position, with
a nurnbe.r of corn.,’nenters spec)fical]¥

-- :..=res ~’.:,i ~ea~ to sJgraficant co~usion
a,.~on~ .’..,embers concerning’Td’aurance
covera ~e. A nu~,,ber of cornmenter~
: ÷i~eve ~hat the practice is ~nherent]y
--safe and unsound.

Half of the com~enters disagreed
w ~th the proposed ."uie. Ten commenters
stated that umnsu:ed ,"nernbersh~p
shares are a necessary mecha:-usm to
accumulate c~pi~aI. S~x commenters
~:sapproved of a blanket prohibition on
~nms’ured membership sha~es but
recommended aI]owmg umnsured

-~. " ~ .w,~ )’,CL’A could :~u ale (,J,,~"

".~e .~ =~:.’,,:) pre~er.~

Ten commentate ~’eed
N~’A’~ conce~ ~al ~e ~d~ona]
mechanisms for rais~ capHal are
adequate and lh~I ~msured
~e~bersh~p shares may be used
suppo~ excessive ~ow~. ~e
co~memer~ beH~e ~al ~bese accoJn{s
w~iI sea’s
adsorb mxes~enL l~n
operahng }oases. ~ey ~e any
conce~ aboul unhealthy
can be handled by
m~ghz be possible
~ou~h re~Iaho~
laws conce~i~ ~in~ membe~hip
shares make lhe ad~ o( ~ ~ilo~
s)s~e~ of reK~a~ion by N~A
~mpracI~L and
believe ~al ~y ~neB~ o~ mu~ ~c~i~
are oulwe~hted
con~ ~x~
discussion mbovm. ~ ~ ham adored
Ihe pro~sed am~enl m ~] (o~
w)thoul

Regulatory Requiremenm

Pope.’~’ork Reduction

The proposed amendment does not
conusm any paperwork requirements.
Re~u!otory FlexibiliO, Act

The NCUA Board ham determin~I arid
certifies that the Fropo~e(l
will not have ¯ signLfican! ~:(momic
impact on a substantial nambsr of small
credit uruons. Accordingly, the Board
has determined that m ReguJalory
FlexibLlity An~ly~i~ 1,, ,,o! required.

Stot~m and Stote-~harteted
Unions

The NCUA Board is aware of only
"

creo~t unions that currently of,Per
uninsured membership share~. Undcr
the rule. those credit unions should
coordmate with their appropriate
Reg:onal Director to esther pay out :he
umnsured shares o: convert them ~o
msured shares mtalus. Although the
amendment does restrict fedezaIly
insured state-chartered credit unions
from implementing authoriI~ granted
under state law. the NCUA believes that
the prolec:ion of the NCUS~P warrants
the prohmmon. Since the number of



I

PART 741--REOUIREMENTS FOR
INSURANCE

I The autb,or~ry c)ta|io~ for par~ 741 ~s
:e~sed ;o re~ as ~ollows:

’~nug~ :’~ ~Rd ~bhc Law ~-~ Sec~on
741 I~ ai~ ~ssued under 31 U.S.C 37~T.

2. A =ew ~ 741.~4 is ad~d to ~ea~ as
follows:

§ 741.t4 Unknm~.~ ~ ~
Any c,’edit tm.;~n that is ~

pursuam ~ ~}e H ~ the AC~ may nm
offer m, em~ sha~s ~hat. ~e tO the
te~s ~d co~ons ~ ~ a~t. a~
not e~g~bie f~ ~u~nce ~a~. ~is
proh~bmon do~ no~ a~ to sha~ Iba~
are um:ns~red solely bec~se the
amount is in excess of the ma~m~
insurance c~’era~ ~o$id~ ~u~
~o pan 345.

12 CFR ~ 747

Rules of Pr~c~l~ ~ ~

AGIrNCY: Natio~.~l C’r~it Uakm
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B. Cornmems
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