
NATIONAL CREDIT UNION ADMINISTRATION

WASHIN(~TON, O.C, 20456

August i, 1991

JoAn Biackstone
Pizer & Michaelson Inc.
201 Spear Street, Suite iiii
San Francisco, CA 94105

Re : "Living Trust" Accounts
(Your letter of June 13, 1991)

Dear Ms. Blackstone:

You have requested NCUA review of a letter from you, Re: Na-
tional Credit Union Share Insurance Fund ("NCUSIF") Insur-
ance: Selected Issues, dated June 5, 1991 (the "Letter").
Basically, it seems that you are concerned about "a typical
revocable living trust arrangement in which a husband and
wife are co-trustees with full power of revocation during
their lifetimes, and the trust becomes irrevocable upon the
death of the first spouse." Letter, p. 5.    In this sce-
nario, the account could be insured as either a revocable ac-
count, if the beneficiaries were spouse~ child or grandchild
of the husband and wife, or a joint or single ownership ac-
count, if the beneficiaries were other than a spouse, child
or grandchild, during the lifetimes of the husband and wife,
and as a irrevocable trust account upon the death of either
the husband or the wife.    This result assumes that the trust
becomes irrevocable upon the death of either the husband or
the wife under state law and the account meets the other re-
quirements of NCUSIF insurability.

ANALYSIS

A determination of the amount of NCUSIF insurance of any ac-
count is made only in the event of liquidation of an
NCUSIF-insured credit union. "In the event of the liquida-
tion of an insured credit union, the [NCUA] Board will
promptly determine the insured accountholders thereof and the
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amount of the insured account or accounts of each
accountholder." 12 C.F.R. §745.200(a). The Board has del-
egated this authority to the Liquidating Agent of a liquidat-
ing credit union, who "is authorized to make initial
determinations with respect to insurance claims pursuant to
the principles set forth in this Part, and to act on requests
for reconsideration of the initial determination." 12 C.F.R.
§745.201. This decision, in turn, may be appealed to the
Board, and after a Board determination, may be appealed to
Federal court. 12 C.F.R. §§745.202-.203.

"The amount of insurance on an insured account shall be de-
termined in accordance with the provisions of Subpart A of
this Part [12 C.F.R. §745.0 et seq.] and the Federal Credit
Union ("FCU") Act .... " 12 C.F.R. §745.200(b). Under Subpart
A, an account is insured as a testamentary account only if
the named beneficiary is a spouse, child or grandchild of the
owner, in which case the account is insured up to $i00,000 in
the aggregate as to each such beneficiary, separately from
any other accounts of the owner or beneficiary, regardless of
the membership status of the beneficiary. 12 C.F.R.
§745.4(b). In the event a husband and wife jointly invest in
an account with right of survivorship "payable-on-death" for
the benefit of their son and daughter, the account will be
insured up to $i00,000 as to each beneficiary separately from
any accounts of the owners. The husband would be entitled to
$i00,000 insurance for son and $100,000.for daughter, as
would the wife, for a total of $400,000 on the account. 12
C.F.R. Part 745, Appendix B, Example 3.

However, if the beneficiaries of the account of the husband
and wife were not a spouse, child or grandchild, the account
would probably be insured as a joint account. See 12 C.F.R.
§745.8 and NCUA Letter to Marsha Majors, Member Services Man-
ager, U.S. New Mexico FCU, Re: Share Insurance Coverage,
dated June 30, 1991 (attached).    An account owned jointly
which does not qualify as a joint account for insurance pur-
poses is insured as if owned by the named persons as single
ownership accounts. 12 C.F.R. §745.3 and Part 745, Appendix
F. In a community property state, such as California, it is
more than likely that such an account will be a joint ac-
count. 12 C.F.R. §745.8(a) ("[Qualifying] accounts owned
jointly, whether...by husband and wife as community property,
shall be insured separately from accounts individually owned
by any of the co-owners.")
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Other living trust issues raised in your letter are exhaus-
tively discussed in a recent NCUA letter enclosed in this
letter. See NCUA Letter to Paul LaRose, Counsel, Shelter
FCU, Re: Livlng Trust Issues, dated June 30, 1991 (attached).
This letter explains several different scenarios involving
living trusts and should answer any questions you have re-
garding NCUSIF insurability. If you have any further ques-
tions, please contact Martin Conrey, Staff Attorney, of this
Office (tel. 202-682-9630).

Sincerely,

Enclosures
GC/MEC:sg
SSIC 8300
91-0627

!

f/
Counsel
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June 30, 1991

Marsha Majors
Member Services Manager
U.S. New Mexico Federal Credit Union
P.O. Box 129
Albuquerque, NM 87103

Re: Share Insurance Coverage
(Your November 5, 1990, Letter)

Dear Ms. Majors:

On April 16, 1991, the Office of General Counsel received
your request for an opinion regarding National Credit Union
Share Insurance Fund ("NCUSIF") share insurance coverage of
certain accounts. It is our understanding that the Region
has provided you with answers orally, but you now desire a
written opinion. The two issues you raise are: (I) whether
language provided on U.S. New Mexico Federal Credit Union
(the "FCU") share certificate accounts is sufficient to en-
title the certificate shareholders to various account
classifications for NCUSIF share insurance purposes; and
(2) whether a share account established as a joint ownership/
payable on death ("POD") account is treated as a joint ac-
count or testamentary account for NCUSIF share insurance pur-
poses. The FCU share certificate and share savings account
agreements (whose language is nearly identical, so much so
that the discussion regarding the FCU share certificate ac-
counts applies equally to the FCU share savings account
agreements) that you supplied with your request letter are
sufficient to establish single ownership, joint ownership or
testamentary accounts for NCUSIF insurance coverage purposes.
An account that is established as a joint ownership/POD ac-
count is considered a joint ownership account for NCUSIF in-
surance purposes until only one of the original joint owners
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remains, at which point the account may be considered a tes-
tamentary account for NCUSIF insurance purposes.

ANALYSIS

In pertinent part, the FCU’s Joint Share Certificate Agree-
ment states:

The joint owners of this share certificate hereby
agree with each other and with said Credit Union
that all sums now paid, or heretofore or hereafter
paid in on this share certificate by any or all of
said joint owners to their credit as such joint
owners with all accumulations thereon, are and
shall be owned by them jointly, with right of
survivorship and shall be subject to the withdraw-
als or receipt of any of them, and payment to any
of them or the survlvor(s) shall be valid and dis-
charge said Credit Union from any liability for
such payment. FCU Joint Share Certificate Agree-
ment.

Section 745.8(a) of the NCUA Rules and Regulations states
that "[a]ccounts owned jointly, whether as tenants with right
of survivorship ... shall be insured separately from accounts
individually owned by any of the owners." 12 C.F.R.
§745.8(a). Qualifying joint accounts are insured separately
from individual accounts up to $i00,000. 12 C.F.R.
§745.8(b). It is true that Section 745.8 also states that in
order to qualify for the NCUSIF joint ownership account clas-
sification that "each of the co-owners has personally signed
an account signature card and has a right of withdrawal on
the same basis as the other co-owners." Id-- However, Sec-
tion 745.2 of the NCUA Rules and Regulations stresses that
the critical element is that "It]he account records of the
insured credit union ... be conclusive as to the existence of
any relationship pursuant to which the-funds in the account
are deposited and on which a claim for insurance coverage is
founded." 12 C.F.R. §745.2(c) (I). To this end, "the details
of the relationship and the interest of the other parties in
the account must be ascertainable either from the records of
the credit union or the records of the member maintained in
good faith and in the regular course of business." 12 C.F.R.
§745.2(c) (2), see also NCUA Accountinq Manual for Federa$
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Credit Unions, §5150.6 and Figure 9-39, Illustration of a
Joint Ownership Agreement for Share Certificate Account (FCU
123 CT). Since the language used in the FCU’s Joint Share
Certificate Agreement is clear that a joint ownership account
is established, the need for a separate joint account signa-
ture card is vitiated. If the surviving joint accountholder
is not an FCU member, then the account will be closed and
become an account payable to the nonmember joint owner(s).
NCUA Accountinq Manual for Federal Credit Unions, §§5030.1.5
and 5150.12 (Nov. 1989). The ownership interests in the ac-
count and the disposition of the funds upon the death of any
owner will depend upon the law of the state in which the
credit union is located. NCUA Accountinq Manual for Federal
Credit Unions, §5030.1.5 (Nov. 1989).

This same reasoning holds true for the POD Share Certificate
Agreement. In pertinent part, that Agreement states:

During my/our lifetime all money on deposit in the
certificate shall be owned by me/us jointly and
payment may be made upon my/any of our request.
Upon my death/the death of the last survivor of us
all such money shall be owned and payment may be
made at the request of any P.O.D. payee(s) surviv-
ing. Any payments upon my/any of our request or of
the request of any other person with the right to
request payment discharges the said Credit Union
from any liability for such payments. FCU P.O.D.
(Payable On Death) Share Certificate Agreement.

As is required for the NCUSIF testamentary account classifi-
cation, this account language clearly "evidences an intention
that the funds shall pass on the death of the owner of the
funds to the named beneficiary." 12 C.F.R. §745.4(a). "If
the named beneficiary is a spouse, child or grandchild of the
owner, the account is insured up to $i00,000 in the aggregate
as to each such beneficiary, separately from any other ac-
counts of the owner or beneficiary, regardless of the member-
ship status of the beneficiary." 12 C.F.R. §745.4(b).

As for the second issue, as the FCU’s POD language states, a
joint ownership/POD account is treated as a joint ownership
account first, and only operates as a POD account when only
one joint owner remains. This result is also in accord with
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applicable NCUA Rules and Regulations. See 12 C.F.R.
§§745.2, 745.4 and 745.8 and Appendices B and F. For ex-
ample, A, B and C establish a joint account with right of
survivorship to be POD to X. This account is insured as a
joint account. Then A dies, and B and C become vested in A’s
ownership interest in the account, which remains POD to X,
and the account remains insured as a joint account. Then B
dies, and C becomes vested in B’s ownership interest in the
account, which remains POD to X. It is at this time that the
account becomes insured as a testamentary account. This re-
sult remains even if the account is POD to X and Y. If C
dies, then, once again, the account becomes insured as a
joint account of X and Y. A joint ownership/POD account is
never insured as both a joint ownership and a testamentary
account simultaneously, thus effectively doubling NCUSIF in-
surance coverage. To do so would be to exalt form over sub-
stance.

Gene Jackson
Director, Insurance
Region V

GC/MEC:sg
SSIC 7000
91-0422

Sincerely,

-James zj..
Deputy General Counsel



NATIONAl CREOI’I" UNION ADMINISTRATION
WASHINGTON, O.C~,

June 30, 1991

Paul LaRose, Esq,
Counsel
Shelter Federal Credit Union
1817 West Broadway
Columbia, Missouri 65218

Re : Living Trust Issues
(Your Letter of February 8, 1991)

Dear Mr. LaRose:

You requested information regarding the establishment of liv-
ing trust accounts. Nick Veghts, NCUA’s Region IV Director,
asked us to respond to your letter. Basically, you ask three
questions: (i) may a successor trustee of a Federal credit
union ("FCU") member’s living trust account be a nonmember of
the FCU?; (2) may a FCU provide for a substitute beneficiary
for a member’s living trust account, and, if so, does the
NCUA have any relevant forms to disseminate?; and (3) could
we provide any general information available on the treatment
of living trusts?

You do not define the term "living trust accounts." One le-
gal encyclopedia states: "[o]ne traditional classification
of trusts, from the viewpoint of whether they become effec-
tive after the death of the settlor or during his life, is
into testamentary trusts or trusts inter vivos, or, as the
latter sometimes are called, ’living trusts.’" 76 Am.Jur.2d
Trusts, $4 (1975). Living trusts may be any trust operative
during the lifetime of the settlor, either express or im-
plied, passive or active. Id._, See also Black’s Law Dictio-
nary 843 (5th ed., 1979). A "living trust" is also a device
that is used to avoid probate and is becoming increasingly
popular in some states. Because our insurance regulations do
not specifically address living trusts, the trust assets de-
posited in an account at a FCU would be insured, depending on
state law, as either a single ownership, joint ownership, re-
vocable trust or irrevocable trust account while the
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settlor(s) are living. Each of these account classifications
as they might relate to the proposed account is discussed be-
low. The NCUA does not provide account forms.

The membership £tatus of the trustee makes no difference for
insurance analysis purposes. The availability of substitute
trustees and beneficiaries depends upon state law and the
documents creating the trust. However, a change in benefi-
ciaries can change insurance coverage of revocable and ir-
revocable trusts. See discussion below. In addition, for
insurance purposes, validity under applicable state law and
clear recordkeeping of parties in interest are pivotal re-
quirements. Several opinion letters on trusts are enclosed
for your information.

ANALYSIS

Member Accounts

The NCUSIF generally insures only member accounts in a
federally-insured credit union. 12 U.S.C. §1781(a). The
term "member account" is defined as:

a share, share certificate, or share
draft account of a member of a credit
union of a type approved by the [NCUA]
Board which evidences money or its
equivalent received or held by a credit
union in the usual course of business and
for which it has given or is obligated to
give credit to the account of the member
[and other credit union and public unit
accounts, and certain nonmember accounts
at credit unions serving low-income
members]. 12 U.S.C. §1752(5).

The term "member" is defined as "those persons enumerated in
the credit union’s field of membership who have been elected
to membership in accordance with the FCU Act or state law in
the case of state credit unions .... ,, 12 C.F.R. §745.1(b).
Section745.0 of the NCUA Rules and Regulations states:

These rules [on share insurance] do not
extend insurance coverage to persons not
entitled to maintain an insured account
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or to account relationships that have not
been approved by the [NCUA] Board as an
insured account. Where there are mul-
tiple owners of a single account, gener-
ally only that part which is allocable
to the member(s) is insured. 12 C.F.R.
§745.0.

The law is very clear that the NCUSIF insures only member ac-
counts, with only a few exceptions under limited conditions.
However, even if an account may legally be created under
state law, the NCUA still makes a final determination as to
the insurability of the account. (55 Fed. Reg. 43087, 43088
(October 26, 1990)), enclosed.

Validity under Local Law

"A trust which does not meet local requirements, such as one
imposing no duties on the trustee or conveying no interest to
the beneficiary, is of no effect for insurance purposes."
12 C.F.R. Part 745, Appendix, §G. Without an opinion on the
issue of the validity of the trust from a locally licensed
attorney, the NCUA has insufficient information to determine
whether or not a trust is valid.

If local law considers a trust valid, any account set up in
the name of such trust will be insured as either a revocable
or irrevocable trust account. If local law considers the
trust to be unenforceable or invalid, the account will be
considered to be a joint ownership account, if there is more
than one settlor living, and a single ownership account, if
only one settlor is living.

Single Ownership Account

The single ownership account classification includes accounts
held by agents, nominees or custodians. These accounts are
aggregated with other accounts of the principal and insured
up to $I00,000. 12 C.F.R. §745.3(a) (2). If the living trust
is not a trust under local law, and there is one settlor, the
"trust" account will be aggregated with other accounts of the
settlor/member for insurance coverage purposes.



~.aul LaRose, Esq.
June 30, 1991
Page 4

Joint Ownership Account

All joint ownership accounts held by the same combination of
individuals are added together and insured up to $I00,000,
separate from single ownership accounts. 12 C.F.R. §745.8(a)
and (d). "An account is insured as a joint account only if
each of the co-owners has personally executed an account sig-
nature card and possesses withdrawal rights. An account
owned jointly which does not qualify as a joint account for
insurance purposes is insured as if owned by the named per-
sons as individuals. In that case, the actual ownership in-
terest in the account of each person is added to any other
accounts individually owned by such person and insured up to
$i00,000 in the aggregate." 12 C.F.R. Part 745, Appendix,
§F. If the living trust is not a trust under local law, and
there is more than one settlor with withdrawal rights, the
"trust" account will be insured as a joint ownership account.

Revocable Trust Account

A revocable trust account is treated as a single ownership
account, unless the named beneficiary is a spouse, child, or
grandchild of the owner of the account. 12 C.F.R. §745.4.
"In the case of a revocable trust account, the person who
holds the power of revocation is deemed to be the owner of
the funds in the account. If a revocable trust account is
held in the name of a fiduciary other t~an the owner of the
funds, any other accounts held by the fiduciary are insured
separately from such revocable trust account." 12 C.F.R.
Part 745, Appendix §B.    Named beneficiaries must be clear on
the account records.    If the living trust is revocable, it
will be insured as such.

IF.revocable Trust Account

Assuming an irrevocable express trust exists under state law,
then "all trust interests (as defined in subsection
745.2(d) (4)), for the same beneficiary, deposited in an ac-
count and established pursuant to valid trust agreements cre-
ated by the same settlor (grantor) shall be added together
and insured up to $I00,000 in the aggregate, separately from
other accounts of the trustee of such trust funds or the
settlor or beneficiary of such trust arrangements."
12 C.F.R. §745.9-1. A "trust interest" is defined as the
"interest of a beneficiary in an irrevocable express
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trust .... " 12 C.F.R. §745.2(d) (4). In order for an account
to receive irrevocable trust status, the value of the trust
interest must be capable of determination without evaluation
of contingencies, except for those covered by present worth
tables under the Federal Estate Tax Regulations. 12 C.F.R.
§745.2(d) (i). If the living trust is irrevocable, each ben-
eficiary’s aggregate interest derived from the same settlor
will be separately insured to a maximum of $I00,000.
12 C.F.R. Part 745, Appendix, §G.

In addition the interests of the benefi-
ciaries under the trust must be
ascertainable from the records of either
the credit union or the trustee, and the
settlor or beneficiary must be a member
of the credit union. If there are two or
more settlors or beneficiaries, then ei-
ther all the settlors or all the benefi-
ciaries must be members of the credit
union. 12 C.F.R. Part 745, Appendix, §G.
See also 12 C.F.R. Part 745, Appendix,
§G, Example 2.

Furthermore, the membership status of the trustee is irrel-
evant for insurance purposes.

Recordkeepinq Requirements

Certain recordkeeping requirements must be met in order for
an account to be insured as an irrevocable trust account.

In connection with each trust account,
the credit union’s records must indicate
the name of both the settlor and the
trustee of the trust and must contain an
account signature card executed by the
trustee indicating the fiduciary capacity
of the trustee. 12 C.F.R. Part 745, Ap-
pendix, §G.

Thus, if the account is an irrevocable trust account, either
the credit union or the trustee must maintain records of ben-
eficiary interests.
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Closinq the Account

Usually, upon the death of the Settlor, the member account"
will be closed and become an account payable to the benefi-
ciaries. NCUA Accountinq Manual for Federal Credit Union~,
§5150.12 (Nov. 1989). Then, if the beneficiaries are FCU
members, they may deposit the funds in their FCU member ac-
counts.

Summary

The critical issue is the treatment of a trust under local
law. An opinion on this issue from a locally licensed at-
torney should be dispositive on this issue, and we would rec-
ommend that the FCU obtain one if NCUSIF insurance coverage
is to be determined with certainty. Of course, as laws
change, the opinion would need to be updated in the future in
the event a question arose. Clear recordkeeping is also es-
sential. In addition, several opinion letters regarding
various trust accounts are enclosed for your information.

We would like to clarify one paragraph in the enclosed Decem-
ber 18, 1990 letter to James K. Cook. In the first full
paragraph on page 5 of that letter, we stated that the NCUA
Rules and Regulations would not be complied with if a third
party was engaged to provide recordkeeping services in an ir-
revocable trust. If the trustee engages the services of the
third party, we now believe the trustee is constructively
maintaining such records that would be sufficient to meet the
regulatory requirements. If you have any further questions,
please contact Martin Conrey, Staff Attorney, of this Office
(tel. 202-682-9630).

Enclosures
GC/MEC:sg
SSIC 8300
91-0235
cc:

Sincerely,

Hattie M~ Ulan
Associate General Counsel

Nick Veghts, Region IV Director
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General Counsel
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Mr. Steve Bisker
Haden & Bisker, P.C.
450 Maple Avenue, East
Suite 202-203
Vienna, Virginia 22180

Trusts (Your November i, 1988, Letter)

Dear Stevez

I apologize for the delay in providing you with a written
response to your questions on the treatment of different types of
trusts. Your questions with are as followsz I) Can a
revocable trust become a member°Uro~nSwerSa Federal credit union
("FCU’s)? Yes. 2) What is the NCUSIF coverage of revocable
trusts? It depends on the type of revocable trust 3) When a
trust becomes a member of an FCU is it treated as an
unincorporated association and insured pursuant to Section 745.6
of the NCUA Rules and Regulations? Yes. 4) When an account is
opened by a member with a beneficiary designated in the account
agreement to receive the proceeds in the account upon the death
of the member, is the insurance coverage of the account
determined pursuant to Section 745.4? Yes. 5) Is a trust that
is a member of an FCU in its own right, restricted in its ability
to borrow from the FCU by Article XII, Section 1 of the Bylaws
dealing with loans to nonnatural person members? Yes. 6) In our
July 6, I%8% phone conversation, you asked whether a member may
receive a loan from an FCU when a nonnatural person (a living
trust in which the settlor is a member)-pledges the collateral
for the loan? The answer is yes. Our comments on each question
are addressed separately below.

You first question was whether a revocable trust can become a
member of an FCU? We have previously opined that an irrevocable
trust can become a member of an FCU. As we have discussed
previously, the analysis dealing with revocable trusts is similar
to irrevocable trusts. A revocable trust can become a credit
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union member if it is within the FCU’s field of membership. Many
FCU’s, for example, include in their fields of membership,
"organizations of such persons" otherwise within the field of
membership. Article XVIII, Section 2(b) of the Standard Federal
Credit Union Bylaws, defines this phrase to include only "an
organization or organizations composed exclusively of persons
within the field of membership of this credit union." If all
persons composing a revocable trust -- the settlors, trustees,
and beneficiaries -- are within the field of membership of such a
credi& union, the revocable trust can become a member of the FCU,
in its own right. For insurance purposes, the trust would be
treated as an unincorporated association.

Your second question relates to the insurance coverage of
revocable trusts. You point out that according to Section G of
the Appendix to Part 745 of the NCUA Rules and Regulations,
revocable trust are insured pursuant to 745.4, Testamentary
Accounts. Section 745.4(b) [12 C.F.R. S745.4(b)] states~

(b) If the named beneficiary of a testamentary
account is a spouse, child, or grandchild of
the owner, the account shall be insured up to
$100,000 in the aggregate as to each such
beneficiary, separately from any other
accounts of the owner or beneficiary,
regardless of the membership status of the
beneficiary.

You also point out that in past opinions we have stated that
revocable trust accounus (other than testamentary) are insured to
a maximum of $100,000. This would seem to conflict with the
language in section 745.4(b). It does not. We distinguish between
revocable testamentary trusts and revocable trusts that are
nontestamentary in nature. Under NCUA’s insurance regulations, a
testamentary account refers to [12 C.F.R. S745.4(a)]:

a revocable trust account, tentative or
"Totten" trust account, "payable-on-death
account," or any similar account which
evidences an intention that the_funds shall
pass on the death of the owner of the funds
to the named beneficiary.

Those revocable trust accounts, which are not testamentary in
nature are treated as "held by agents or nominees," insured in
accordance with Section 745.3(a)(2) of NCUA’s Rules and
Regulations [12 C.F.R. 5745.3(a)(2)]:

Funds owned by a principal and deposited
in one or more accounts in the name or
names of a.~ents of nominees shall be added
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to any individual account of the principal
and insured up to $100,000 in the aggregate.

Revocable trusts that are testamentary in nature can receive
increased insurance coverage (if the beneficiary is a spouse,
child or grandchild) than revocable trusts that are
nontestamentary in nature. This is a clarificatio, of .the NCUA
Rules and Regulations. Therefore, the letter you cite is the
correct position on the insurability of revocable trusts.

Your third question was whether a trust that becomes a member of
the FCU is treated as an unincorporated association and insured
pursuant to Section 745.6 of the Rules and Regulations? The
answer is yes but with one cautionary note. Most revocable
trusts that are not testamentary in nature may not be able to get
past the "independent activity" hurdle of 745.6 and will for
insurance purposes be treated under Section 745.3.

Your fourth question was whether an account opened by a member
with a beneficiary designated in the account upon the death of
the member receives insurance coverage pursuan~ to Section 745.4
(Testamentary Accounts). Under NCUA insurance regulation 745.4
cited above, any account, other than a Joint account with right
of survivorship, which "evidences an intention that the funds
shall pass on the death of the owner of the funds to the named
beneficiary" is a testamentary account. Clearly, any revocable
trust account meeting this criteria would be insured pursuant to
Section ~41.4.

Your fifth question was whether a trust that is a member of an
FCU in its own right is restricted in its ability to borrow from
the FCU by Article XII, Section i of uhe Bylaws dealing with
loans to nonnatural persons members. Article XII, Section i of
the FCU Bylaws states that "!l]oans to a member other than a
natural person shall not be in excess of its shareholdings in
this credit union." A standard bylaw amendment to this section
states~

¯ ¯ ¯ Loans to a member other than a natural
person shall not >e in excess of its
shareholdings in this credit union, ~ the
loan is made jointly to one or more natural
person members and business organization in
which they have majority interest, or if the
nonnatural person is an association the loan
is made Jointly to a majority of the members
of the association and to the association in
its own right.

Trusts, that are members of a FCU, are no different than any
other nonnatural person member seeking to borrow from a credit
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union. Therefore, any FCU that has adopted this nonstandard
bylaw may make loans Jointly to the members of the trust and the
trust in excess of the trust’s shareholdings in the FCU. No
other exceptions are allowed.

Your sixth question was whether an FCU may loan funds to a member
when a nonnatural person (a living trust in which the settlor £s
a member) pledges the collateral for the loan? Section 107(5) of
the FCU Act (12 U.S.C. S1757(5)) authorizes FCU’s to make loans
to their members. Some nonmember participation in member loans .
is permissible, as long as the nonmember involvement in the loan
does not so substantially distort the direct lending relationship
between the FCU and the member so as to render the transaction an
impermissible loan to a nonmember in violation of Section 107(5).
There are several elements that give rise to impermissible
nonmember loan participation but most would probably not exist
when a loan is made to a member with collateral pledged by a
living trust. Thus, in most cases, this loan arrangement will be
permissible under the FCU Act and NCUA Rules and Regulations.

I hope the above clarifies our position on these issues.
I apologize for the delay.

Again,

Sincerely

¯ /:Deputy/
’ i           I/

\
counsel
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\K’a~n,ng:on. DC, 20,~56

November lO, 1987

G.M. Fuller, Esq.
Fuller, Tubb & Pomeroy
8~ Fidelity Plaza
2~i Robert S. Kerr Ave.
Cklahoma City, Oklahoma 731~2-4292

Bear Mr. Fuller:

This is in response to your letter concerning insurance coverage
of trust accounts held in Federal credit unions (FCU’s). You
also requested a copy of the case of Herbert v. National Credit
Union Administration (citation omitted), which is enclosed. This
Office also received a follow-up letter da~ed September 4, 1987,
from you raising additional insurance coverage questions.

As you noted in your two letters, you are aware of Section 119 of
the FCU Act (12 U.S.C. S1765) and Section 6 of Article III of
the FCU Hylaws concern:ng trust accounts held in FCU’s. We would
also direct your attention to Part 745 of the NCUA Rules and
Regulations (12 C.F.R. S745) concerning insurance coverage for
FCU accounts. I have enclosed a copy of a prior opinion letter
which provides several examples of the types of trust accounts
that can be maintained at an FCU and the NCUSIF coverage of
those accounts. I have also enclosed a copy of "Your Insured
Funds." As noted in the opinion, the types of trust accounts
covere~ by NCUSIF insurance may be more numerous for state-

-chartered federally-insured credit unions than federally-
chartered credit unions. In short, this is so because an FCU is
limited to issuing shares in certain delineated trusts (as
described in Article Ill, Section 6 of the FCU Bylaws) while
state-chartered federally-insured credit unions may accept funds
from trusts and establish share accounts as permltted under
state law.



~" G~.M. Fuller, Esq.

’    ~P a~ge Two

I believe that after you review the cites and materials provided,
you should have the answers to your questlons. If our
interpretation of the FCU Act or NCUA Rules and Regulatlons is
necessary after your review, please let me know.

Sincerely,

STEVEN R. BISKER
Assistant General Counsel

RD:sg
Enclosures



December 24, 1987

Re: Votin~ by Personal Trusts (Your November 5, 1987 Letter)

Dear Mr. Eimert:

You have requested our opinion on whether an irrevocable personal
trust established bv or for the benefit of one or more members
can itself become a member of a Federal credit union (FCU). You
further request our opinion on the voting rights of the trust, if
membership in an FCU is established. It "is our opinion that,
though a separately-insured irrevocable personal trust account
can be established at an FCU.by or for the benefit of a member,
the trust itself does not thereby become a credit union member
with voting rights. W~ether an irrevocable trust can itself
become a member will depend on the credit union’s field of
membership.

Irrevocable trust accounts, like joint, IRA, and other accounts,
have long been used by members of federally-insured credit
unions to shift income for tax purposes and to extend the amount
of NCUA insurance coverage. We have viewed these accounts as
different forms of accounts established by persons or entities
eligible fSr credit union membership. To establish a joint
account, for example, at least one person named in the account
must be a member of the particular credit union. 12 C.F.R.

S745.8(f). To establish an insured irrevocable trust account,
either all settlors or       beneficiaries must be members.
12 C.F.R. S7a5 App. G.
joint account ~oes
establishing such an
to the member, settlor
Credit Union Bvlaws, : ¯

-=ie 2. Just as establishment of a
additional voting power to a member

-’., neither does an irrevocable trus=
0:neficiary. See Standard Federal
.. Sec. 4.
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An irr=vocable trust could become a credit union member with
separate voting rights if it is within the FCU’s field of
membershiP. Many FCU’s. for example, include in their fields of
_ ~’~--~-:.:. _~.~n!~=:_:,~ ~ ~u~ persons" otherwise wi~a[n ~_he

.......... ~,~ XV~[~ SectiOn 2~b) of the Standard.~ ~ ,
~.-;~w~, detines this phrase to include only

"an or~-~n;za~-L°n or o:~nzz-~ci°ns composed exclusivelY of persons

wi~hln [ne field ,)~ ~e~bers.hio of this credit union." If all
persons composing an irrevoca’ble trust -o the settlors, trustees
and beneficiaries -- are within the field of membership of such

a credit union, ~he irrevocable trust can become a member with
separate voting r:~hts. For insurance purposes, however, the
trust would be treated as an unincorporated association.

If the irrevocable ~rust qualifies as a member of the FCU, it has
voting rights as does any other member. Pursuant to Article VI,
Section a of the Standard Bylaws, "a member other than a natural
person may vo~e throu_~h an agent designated in writing for the

" The settlor of the irrevocable trust,, will~rusteemake,
purpose ....
such designation- Article VI, Section A states that A
or o~her Pe~s°n acting in a representative capacity, shall not,

" - " This further clarifies that the
as such, be entitled to vo=e.
voting right designation must be in writing.

In sum, an irrevocable trust will not normally be a member of an
FCU; it will merely be a form of insured account held by or for a
member. In those situations, the trustee has no voting right
since the trust is not separately a member of the FCU. Where the

~rust qualifies as and becomes a member of the FCU, the settlor
may appoin~ in writing a natural person, be it the trustee or

another, to vote for the member trust.

I

S£ncererly,

Assistant General Counsel

Q     HMU : s g



~l~,~" --- NATI©N~,L C I::::! t:= O IT UNION AOMINISTRATION

July 26, 1985

Honorable George C. Wortley
Member, U.S. House of Representatives
1269 Federal Building
Syracuse, New York 13260

ATTN: Loretta Toppe

Dear Congressman Wortley:

This is in response to your letter dated July I, 1985, to
Mr. Donald E. Shasteen concerning a question raised by
Mr. Charles R. Ryan on behalf of the Local 818 Steamfitters and
Apprentices Pension Fund. Mr. Ryan is concerned about the
National Credit Union Share Insurance Fund (NCUSIF) insurance
coverage for certain pension fund accounts.

Unlike banks, credit unions are nonprofit cooperatives chartered
to serve persons with a common bond. Also, unlike other Federal
deposit insurance (FDIC and FSLIC), NCUSIF insurance is afforded
only to member accounts of NCUSIF-insured credit unions. See,
Section 207(c)(i) of the Federal Credit Union Act (12 O.S.C-q--
~1787(c) (i)). Therefore, essential to any analysis of insurance
coverage is the determination of the membership status of the
depositor seeking insurance coverage.

Where the pension fund is established as a trust, the issue of
the legality of depositing monies from the pension fund into a
federally insured credit union and the NCUSIF coverage of such
monies would be treated in the same manner as other trust
accounts. Section 745.9-1 of the NCUA Rules and Regulations (12
C.F.R. Part 745.9-1) addresses the issue of NCUSIF insurance
coverage of trust accounts. It states that:

"All trust interests, for the same
beneficiary, deposited and established
pursuant to valid trust agreements created by
the same settlor (grantor) shall be added
together and insured up to $i00~000 in the
aggregate, separately from other deposit or
share accounts of the trustee of such trust
funds or the settlor or beneficiary of such
trust arrangenents." (Emphasis added.)

The term "trust interest" is defined in Section 745.2(d) (4) of
the Rules and Regulations as:
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".. . the interest o~ a beneficiary in an
irrevocable express trust, whether cre~ted by
trust instrument or statute, but does not
include any ~nterest retained by the
settlor." (Emphasis added.)

As evident from the above, each beneficiary’s interest would be
separately insured up to $i00,000 provided that the trust is an
"irrevocable express trust°" Further, the participants
(beneficiaries) of the trust fund must establish their membership
in the credit union in order to receive separate NCUSIF
coverage. This would not require that the beneficiary open a
separate account at the credit union. Instead, signing a
membership agreement and paying an entrance fee (if any) would be
sufficient for purposes of establishing his/her membership.

The following examples should help clarify the insurance coverage
afforded to trust accounts in Federal credit unions. (The
examples might be scmewhat different if a state-chartered
federally-insured credit union were involved.)

(b)

Revocable trust accounts (other than
testamentary). The settlor(s) must be a member(s)
to establish a revocable trust. The account is
insured to a maximum of $I00~000 regardless of the
number of identifiable beneficiaries or their
affiliation or lack thereof with the credit union.

Irrevocable trust accounts. Either the settlor or
the beneficiary must be a member of the credit
union before an irrevocable trust account can be
created. If there are two or more settlors or
beneficiaries, then either all the settlors or all
the beneficiaries must be members of the credit
union. Insurance coverage is as follows:

(i)

(ii)

Where the settlor is a member and the
beneficiary is a member. The account is
insured to a maximum of $i00,000.

Where the settlor is a member and the
beneficiaries are members. The account ~s
insured as to the determinable interest of
each beneficiary to a maximum of $100,000
per member. Interests not capable of
evaluation shall be combined and insured to
a maximum of $i00,000.

(iii)

(iv)

Where the settlor is a member and the
benef~ciar~ is a nonmember. The account is
insured to a maximum of $I00,000.

Where the settlor is a member and the
beneficiaries are both members and

-2-
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{vi}

(vii}

nonmembers. The account is insured as to
the determinable interests of each member
beneficiary to a maximum of SI00,00 per
member. Member interests not capable of
evaluation and nonmember interests shall be
combined and insured to a maximum of
$i00,000.

Where the settlor is a nonmember and the
beneficiary is a member. The account is
insured to a maximum of $100,000.

Where the settlor is a nonmember and the
beneficiaries are members. The account is
insured as to the determinable interest of
each beneficiary to a maximum of $i00,000
per member.

Where the settlor is a nonmember and the
beneficiaries are both members and
nonmembers. Such an account cannot be
legally establishedI therefore, it is not
insurable.

In the final analysis, credit unions are different from other
financial institutions and for this reason the insurance coverage
is also different. I hope this will help Mr. Ryan better
understand our position.

Sincerely,

STEVEN R. BISKER
Assistant General Counsel

-3-
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WASHINGTON, O.C. 20456

November 26, 1990

Guy A. Messick, Esq.
Lastowka & Messick, P.C.
The Madison Building
108 Chesley Drive
Media, PA 19063-1712

RE: Testamentary Trust Accounts
(Your Letter of October 29, 1990)

Dear Mr. Messick:

You have asked whether the NCUA has any objection to sug-
gested language on a signature card of a testamentary trust
account to be offered by a federal credit union ("FCU"). The
NCUA has no objection to the suggested language based on the
FCU Act; however, the language should also be in accordance
with any applicable state law and the bylaws of the FCU.

The suggested ~estgmentary account language provided to this
office for revlew is as follows:

TRUST ACCOUNT AND PAY ON DEATH ACCOUNT

The person creating either of these account types
intends that any named beneficiary acquires the
right to withdraw from this account only if (I) the
person creating the account dies, and (2) the ben-
eficiary is then living.

If two or more beneficiaries are named and survive
the death of the person creating the account, such
beneficiaries will own this account in equal
shares, without any right of survivorship.

[Alternativ., "~econd paragraph -- If two or more
beneficiar~.-.~ ~re named and survive the death of
the person -r.’~Ling the account, such beneficiaries



Guy A. Messick, Esq.
November 26, 1990

Page 2

will own this account in equal shares as joint ten-
ants with rights of survivorship OR as tenants in
common as indicated by the depositor’s check mark
on this form under "TYPE OF ACCOUNT.,,]

The person creating either of these account types
reserves the right to: (I) change beneficiaries;
(2) change account types; and (3) withdraw all or
part of the deposit at any time during his or her
lifetime.

The language, other than the alternative second paragraph,
purportedly comes from Sankers Systems Inc., Savings Account
Agreement, Form #SAA-SCA.

In order to determine account insurance under the National
Credit Union Share Insurance Fund ("NCUSIF"), member accounts
are classified under Part 745 of the NCUA Rules and Regula-
tions. 12 C.F.R. Part 745. As you know, the NCUA does not
prescribe the form and language of member accounts. Section
745.2 of the NCUA Rules and Regulations provides: "It]he
regulations in this part in no way are to be interpreted to
authorize any type of account that is not authorized by Fed-
eral law or regulation or State law or regulation or the by-
laws or a particular credit union." 12 C.F.R. $745.2(b).
This letter only covers ~ederal law issues. Before any ac-
count is offered, it ~ust also be reviewed for compliance
with applicable state l~ws and the FCU bylaws.

NCUSIF insures a payable on death, or testamentary, account
differently depending on the relationship of the beneficiary
to the insured account~o~der. Of course, the accountholder
must be a member of the FCU to establish the account. If the
named beneficiary is .~ ~pouse, child or grandchild of the ac-
count owner, the accot~nt Is insured up to $I00,000 in the ag-
gregate as to each su~.n :-eneficiary, separately from any
other accounts of the .zer or beneficiary, regardless of the
membership status of --., ~eneficiary. 12 C.F.R. §745.4(b).
If the named benefic: ,:.. :s other than a spouse, child or
grandchild of the ac.- .:t ewner, the funds in the account are
added to any individ.,. , :ounts of such owner and insured up
to $I00,000 in the ~::~. :,~e. 12 C.F.R. $745.4(c).    It is
critical that the ac " ~ecords evidence the existence of a
testamentary trust r.. "~hip in order for Section 745.4 of
the NCUA Rules and ~... ." ~ns to apply. 12 C.F.R. ~745.2(c).
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Upon the grantor owner’s death, the account will be closed
and become an account payable to the beneficiaries. NCUA Ac-
countin~ Manual for Federal Credit Unionn, §5150.12 (Nov.
1989). If the beneficiaries are FCU members, they may de-
posit the funds in their FCU member accounts.

Sincerely,

Hattie M. Ulan
Associate General Counsel

GC/MEC:sg
SSIC 7000
90-1107
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WASHINGTON, O.C.

December !8,. 1990

James K. Cook, Esq.
Schuchat, Cook & Werner
The Shell Building
Suite 250
1221 Locust Street
Saint Louis, Missouri 63103-2364

Re: National Credit Union Share
Insurance Fund -- Status of
Vacation Trust Fund Account
(Your Letter of November 8, 1990)

Dear Mr. Cook:

You requested a legal opinion on the foll~wing question: "If
the assets of the Vacation Fund (the "Vacation Trust Fund")
are deposited in the Electrical Workers Credit Union (the
"EWCU"), will the individual interest of each employee for
whom contributions have been made, be separately insured up
to the current $i00,000 maximum by the National Credit Union
Administration?"    In general, the National Credit Union
Share Insurance Fund ("NCUSIF") only insures member accounts
in a NCUSIF-insured credit union. Thus, only the interests
in the Vacation Trust Fund held by members in the EWCU will
be insured by the NCUSIF. Furthermore, it is unclear whether
the account would be insured as an irrevocable trust account,
revocable trust account or single ownership account. Each of
these account classifications as they might relate to the
proposed account is discussed below.

Local 309 of the International Brotherhood of Electrical
Workers ("Local 309"), the Southwestern Illinois Division,
Illinois Chapter, NECA ("SID"), and several named trustees
(the "Trustees") are parties to the Local 309 Amended Trust
Agreement of April i, 1981. This Amended Trust Agreement was
in turn amended by a First Amendment, dated February i, 1989
(together the Amended Trust Agreement and the First Amendment



James K. Cook, Esq.
December 13, 1990
Page 2

are referred to as the "Trust Agreement"). The original
trust agreement was entered into on December 4, 1974. Sec-
tion 5.01 of the Trust Agreement states that it is an irrevo-
cable trust, created pursuant to the Labor Management
Relations Act of 1947, 29 U.S.C. §185(c)(5), and that the
title rests with the Trustees. Section 5.03 of the Trust
Agreement states that it is created for the exclusive benefit
of employees, dependents and beneficiaries; Section 5.04
states that no contributions made by an employer may revert
to the employer, except in the circumstance of an erroneous
overpayment.     However, the Trust Agreement may be amended
by SID or Local 309 (Trust Agreement, §6.01) or by the mutual
consent of these two parties (Trust Agreement, $7.01).

You state in your letter that the purpose of the Trust Agree-
ment is to provide a pooled trust fund [the "Vacation Trust
Fund"] as a vehicle for collection of employer contributions
to provide compulsory paid vacations to employees (the
"employee-beneficiary,,) in the electrical construction indus-
try within the territorial jurisdiction of Local 309. The
applicable collective bargaining agreement requires employers
to contribute 7% of each employee’s gross hourly wage to the
Vacation Trust Fund, which, due to continuous assessments,
has an average balance of about $i million at any one time.

According to a telephone conversation between you and Martin
Conrey, Staff Attorney, on December 6, 1990, some of the
employee-beneficiaries are not members of Local 309, but are
temporarily in the jurisdiction of Local 309 from another lo-
cal of the International Brotherhood of Electrical Workers.
Furthermore, you stated in the same conversation that not all
employee-beneficiaries are members of EWCU.

Presently, you state that the Vacation Trust Fund is held by
a bank, which also maintains the records of the individual
interest of each employee-beneficiary in the Vacation Trust
Fund. The Trustees are considering transferring the Vacation
Trust F~nd to an account at EWCU, an Illinois state-
chartered, NCUSIF-insured credit union, whose field of member-
ship includes Local 309 members and employees of the Local
309 office and of the EWCU. It is contemplated that either
the EWCU, Local 309 or another party paid by the Trustees
could provide the recordkeeping services for the Vacation
Trust Fund.
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ANALYSIS

The NCUSIF generally insures only member accounts in a
federally-iDsured credit union. 12 U.S.C. S1781(a). The
term "member account" is defined as:

a share, share certificate, or share draft account
of a member of a credit union of a type approved by
the [NCUA] Board which evidences money or its
equivalent received or held by a credit union in
the usual course of business and for which it has
given or is obligated to give credit to the account
of the member [and other credit union and public
unit accounts, and certain nonmember accounts at
credit unions serving low-income members].
12 U.S.C. S1752(5).

The term "member" is defined as "those persons enumerated in
the credit union’s field of membership who have been elected
to membership in accordance with the FCU Act or state law in
the case of state credit unions .... . 12 C.F.R. ~745.1(b).
Section 745.0 of the NCUA Rules and Regulations states:

These rules [on share insurance] do not extend in-
surance coverage to persons not entitled to main-
tain an insured account or to account relationships
that have not been approved by the [NCUA] Board as
an insured account. Where there are multiple
owners of a single account, generally only that
part which is allocable to the member(s) is in-
sured.    12 C.F.R. ~745.0.

The law is very clear that the NCUSIF insures only member ac-
counts, with only a few exceptions under limited conditions.
The State of Illinois, Department of Financial Institutions,
Credit Union Division, would need to determine if accounts
are legally established member accounts. However, even if an
account may legally be created under state law, the NCUA
still makes a final determination as to the insurability of
the account. (55 Fed. Reg. 43087, 43088 (October 26, 1990)
(enclosed)).

NCUSIF share insurance will vary depending upon the classifi-
cation of the account. The share account that would be
opened for the Vacation Trust Fund could be a treated as a
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custodial single ownership account, revocable trust account
or irrevocable trust account. Although the Trust Agreement
states that the trust is irrevocable, the Trust Agreement
also may be amended by the parties. Furthermore, you stated
in a telephone conversation with Martin Conrey on December 6,
1990, that you were not sure if the trust was revocable or
irrevocable under the Trust Agreement, as it can be modified,
and under the law in light of the passage of the Employee Re-
tirement Income Security Act of 1974, as amended, (29 U.S.C.
SS1001 ~.), since the creation of the Vacation Trust
Fund.

It is critical that if the account is to be insured as an ir-
revocable trust, with maximum NCUSIF insurance of up to
$i00,000 for each beneficiary, that the trust be an irrevo-
cable express trust under state law. "A trust which does not
meet local requirements, such as one imposing no duties on
the trustee or conveying no interest to the beneficiary, is
of no effect for insurance purposes.,,
12 C.F.R. Part 745, Appendix, §G. At this time, the NCUA has
insufficient information to make this determination. Assum-
ing an irrevocable express trust exists under state law, then
"all trust interests (as defined in subsection 745.2(d)(4)),
for the same beneficiary, deposited in an account and estab-
lished pursuant to valid trust agreements created by the same
settlor (grantor) shall be added together and insured up to
$100,000 in the aggregate, separately from other accounts of
the trustee of such trust funds or the settlor or beneficiary
of such trust arrangements.,, 12 C.F.R. ~745.9-i. A "trust
interest,, is defined as the "interest of a beneficiary in an
irrevocable express trust ....

" 12 C.F.R. S745.2(d) (4). Inorder for an account to receive irrevocable trust status, the
value of the trust interest must be capable of determination
without evaluation of contingencies, except for those covered
by present worth tables under the Federal Estate Tax Regula-
tions. 12 C.F.R. ~745.2(d)(1). Certain recordkeeping re-
quirements must be met in order for an account to be insured
as an irrevocable trust account.

In connection with each trust account, the credit
union,s records must indicate the name of both the
settlor and the trustee of the trust and must con-
tain an account signature card executed by the
trustee indicating the fiduciary capacity of the
trustee. In addition the interests of the benefi-
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ciaries under the trust must be ascertainable from
the records of either the credit union or the
trustee, and the settlor or beneficiary must be a
member of the credit union. If there are two or
more settlors or beneficiaries, then either all the
settlors or all the beneficiaries must be members
of the credit union. 12 C.F.R. Part 745,
Appendix,

Thus, if the account is an irrevocable trust account, either
the credit union or the trustee must maintain records of ben-
eficiary interests. A third party may not be engaged to per-
forms such recordkeeping services under the NCUA Rules and
Regulations.

A revocable trust account is treated as a single ownership
account, unless the named beneficiary is a spouse, child, or
grandchild of the owner of the account. 12 C.F.R. $745.4.
This would not seem to be the case with the Vacation Trust
Fund account.

The single ownership account classification includes accounts
held by agents, nominees or custodians. These accounts are
aggregated with other accounts of the principal and insured
up to $I00,000. 12 C.F.R. ~745.3(a)(2). In the event that
the Vacation Trust Fund account was not determined to be an
irrevocable trust account under state law, it would probably
be classified as a single ownership account.

Sincerely,

Enclosure
GC/MEC:sg
SSIC 8300
90-1119

Hattie M. Ulan
Associate General Counsel
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disapproval no late~ ~an the ~me that it
not~es the aEected individual pursuant
~o t ro~.~(d)(~).

Requirements for Insurance

AGENCY: National Credit Union
Administration (NCUAJ.
¯�’nON: F~al amendment.

SUMM,tI~Y: A limited number of states
authorize state-chartered credit unions
to offer "’uninsured membership share~"
These shares are at r~sk to the member

~’ - " ; .... : " .... ~t
,.~n;Gn. ~ ~,e F,~.:pose Ol t~zs f;r, aI
amendment ~s to prowde that, as a
condition of federal share insurance.
federally insured state-chartered credit
umons may not offer these uninsured
shares. This amendment will only affect
a small number of credit unions.
{Fs{cvtv| o~t’tl.: November 2~. 1990.
~,OO~IESS{S: National Credit Union
Adminis{rax~on. 1~S G S~eet NW.,
Washington. ~ ~5~.

Michael ~. McKenna. O{~ce of ~neral

Counsel at the above address or
telephone: 1202) 682-9630.
$ UPP~,~UF.NI"~RY INFORMATION

A. Back~"eund

In ~eneral. (he a~re8ate of a
member s mdiwdual share accounls
federally msured credit un:on :s ~nsured
~D 1o $I~,~ by the National Credit
L’n on Share {n~urance Fund (XCL’SIFL
There may be as many as thirteen state
statutes, however. ~at authorize state-
char~e~d credil union~ (o have
unznsured membership shares.
amount of a member’s uninsured share
may be as liltle a~ a few dollars or as
much as several thousand dollars.
depending on stale law and ~e policies
o~ the individual credit ~on. In any
case. a s~tuat~on t~ presented where.
even thou~ ~he member may have
s~gmEcantly less than ~.~ in his
combined individual sha~ accosts, an
imtial amo~ of
not ins~d.

~e NCUA has a n~ber of conce~s
with ~i~ed membenhip
--Section ~7(k}(I} of ~e FCU Act {12

U.S,C. ~87(k}(~}} ~tate~ ~ pa~ ~at
"the te~ ’~s~d a~o~t’ means ~e
total amour ol ~e accost m ~e
mem~r’l name {eEez d~uc~
offset) less any

dete~mi~ ~e ~o~ due any
mem~r. ~e~ ~hall ~ ~dded t~e~er
all ac~ts maintained by him
" " "." ~u~ ~e F~ Act does not
ap~ to~ntempla[e ~ins~d
mem~hip
in~cale~ ~n ~tent to pin,de
instance ~verage on

pu~o~ of ~h~ ~ce; to protect
the average ~ver.

--Federa~y m~d ~t ~ons are
requ~d to pla~
rega~ f~e~ ~c~ coverage
up to ~.~. ~t ~ b~e~ and at
all teO~r ~ta~on~ ~ ~dow~ where
ins~ ~ha~s
C~ 7~.3}. Also. many ~dit ~ions
routinely advert~e federal insurance
coverage up to ~.~. NCUA

credit umons require cr offer
unins~ed membership shares.
confusion will inevitab]y resuit, even
whe~ good faith efforts are made
disclose the unmsu~d status of the
accounL The fail~e of a credit umon
offennE these ~ccounls is likely to
result ~n substantial adve~e public
reaction, litigation, and potentially
increased liability to ~e National
Cr~it Union Share ~surance Fund.

--Them appear~ to be no effective and
cohe~nt plan. on ~e part of some

i
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~-r~,~l~t un~un~ off,,r~n~ of plunmn

~mn~ured ~harP~ Impurl~nlque~hon~
,~re not addressed, ~ncludm~ whether
~ther cupHal ~[countl Ire used first to
absorb ~sses. whal
to be pro~’~ded to members, who(her
~he member ~s obha~led to replemsh
the snares, and whether the credit
umon ~s obhRaled at any
reslore amounts used to ~bsorb
losses,

-.~oponenta of ~e umns~ed
membership s~are concepl a~e t~at
these shares serve as an
source of capita] ~o support more
rap~d asset 8rowth and Io enable
credit umons to fund new pro~ams
and se~’~ces. Whde .~CU~
encourales sound levels of asset
3rowth, ~t is concerned with the
potential for the use of uninsured
share to support exces~zve
gTow~h. Zt ~s noted ~ha~ federal medJt
unions, and the vas~ majon~ o~tate.
chartered credit umon~, con~nue to
successfully use ~e ~a~tiona#
method of buildm~ capital, £e.. settm8
aside ea~tn~s to both =uppo~
~asona~Je rates o~ asset ~ and
improve overall capitaJ Ievell.

The NCUA Board published a
proposed rule prohibitin8 uninsured
membership shares on May 3, Igg0, with
a sixty-day comment period {see 55 FR
18613). Fort3, comments were received.
Fifteen of the commenten were slate.
chatered credit unione and ten were
federal credit unions. Six of the
commenter= were credit union ieague~
and six were state attencie~ Ti~ee
commentl were received from national
credit union u’ade asiocialion~.

C. Diecuaeior,
The cornmenter= were split on the

delirability of the proposed amendment.
Moat of the commentei= lUl~ortinl tha
prohibition cited NCUA’s �om=ern= ~t
forth in the proposed rule end noted
above as the basil of theix position, with
a numbe.r of commentate specifically

--n.~res v.-:~i lead to significant confusion
a,,-non8 members conc~rnin~ insurance
~’o~,erage. A number olr �oramenterl
: ~.~eve that the practic~ il inherently
-:.safe and unsound.

Half of the commentate disagreed
~*~lh the proposed rule. Ten commentate
stated that unmsured membership
shares are a necessary mecharuam to
accumulate capita]. Six commentet~
disapproved of ! blanket prohibition on
~ninsured membership shares but
recommended allows8 tminsured

/ Ruh s and Relulat~ons

,~bsorLed by un,nsured membersh~
~hares.

,Althou~h .~CUA could reiJulate th~s
~re,~. the NCL’A Board’s ~hef ~hat lh~s

~?pe of ach~,ly pre~en~ poIent~al
an~ soundness probiem~ d~ssuades
Boarq at ~s {~me [~om enco~ag~n~ the
ce~ e~Jpmen{ of umnsured membership
snare mrouah the re~lahon
d~sclo~ure requ~remen~ and plans for
losses.

Ten commenlers ~eed
N~A’s concern ~at ~e ~di~on~]
mechan~sm~ ~r rais~ capital are
adequate and that ~ured ¯
=embership shares may be used to
suppo~ excessive ~ow~. ~e
commemers beli~e ~at these accounts
wdl sere as add}~a} capital to
absorb m~’es~enL l~n ~nd/or
operatm8 losses. ~ ~U~e any
con cam about unhealthy asset ~owth
can ~ handled by ~a{ion. While
m~ght ~ poesible to md~cm ~i~ ~n~m
though re~latio~
laws con~mi~ ~ins~d membe~h~p
shares make ~e ad~ of
system or re~ation by N~A
~mpracti~L and ~e
believe ~t ~y ~eB~ of ~u~
are outwe~ted ~{

diKuMma above. ~ ~ ha~ mdot~
the pro~wd ~m~ m ~1 ~o~
without m~~

R%mla=ory
Poperwork Reduction Act

The proposed amen~ent does not
con~in ~ny p~ ~q~men~.
R~ulato~ Fle.ribili~ Act

~e N~A ~ hal dete~i~ a~
ce~ifies ~t ~ ~ ~~t
will ~ot have a ~t e~o~c
impact o~ ~ su~ ~r of small
credit ~o~. Ac~, ~e ~a~
ha~ defensed ~at e

Sto~ ond Sto~h~ ~it
L’nions

The NCIJA Boa~ is aware of only
"-::3ed    -’- -:

regulations cites ~e d~sc~osure pn~blem
as the primary, reason for their suppot~
of the pro~bition.

Nine :ommenters disagreed.with
~CUA’= ~ncem that there is no
coherent plan by credit unmns offenn8
or planmn8 to offer unmsured
membe~hip share~ for dealin8 ~
losses on ~ese ~es of accosts. ~e
commentate believe that HCUA can
promulaate re~Jat~onl to create an
effectwe and cohe~nt plan conce~i~
how to deal wi~ ]o~ses ~at m~t ~

......... ~-:~srter~d
crecl~r unions that currently offer
uninsured membership shares. Under
the rule, those credit unions should
coordm ate with their appropriate
Re8’.ona[ Director to either pay out the
,,nmsured shares or convert them to
msured shares Itatua. Although the
amendment does resu’icl federally
insured state-chartered credit umons
from tmplementin~ authority ~anted
under state law. the NCUA believes that
the protection of the NCUS[F warrants
the prohibmon. Since the number of



L~st o~ 5uh~t~ in 12 CF~ P~ 741
C:,.d:l ’:muns. Unm~ed ~cm~r

shares.

Admm=~trat=on Board on ~t~ ~
1~.
8eck~ B=ker.

Ac~ordmSly. NCUA ~mends
re~u~ahons as f~iows:

PART 741--REQUIREMENTS FOR
INSURANCE

1. The authorlry cHat=on for part 741 ~
:e~r.sed to read as follows:

Authorit.s: 12 U S C. T,~7. 1766. 17~
~rou~n 17~ ~nd ~b~fc Law l~-~. Section
741 II al~ issued under 31 U.S.C 3717.

2. A new § 741.I4 is added to read as
follows:

§ 741.~ Urlk~mllla mmmbtCIMl~ m
Any cre~t tmion Hat is M~

pursuam M ~]e ~ ~ *~e Act may n~
offer mem~hO sha~s ~hat. ~e to the
te~s ~d co~o~ ~ ~ a~t. a~
no: eligible f~ ~nce ~a~.
prohibition do~ not a~ to sha~ that
are unmsured solelT bec~se the
amount ~s in ex~ss of ~e maims
msurance c~era~ ~Sd~ ~u~
to part 745.

8:45 ~

12 C~R ~ 747

SUmMArY: ~CUA is addins= a new
- =’,~p,,r: ,. to part ;’47 of its Regulations,
.~on~ w~tb new ~J 7~.14 and 741.18,
. ~sued concu~ently ~th ~is action.
subpart L impIemems recent
~end~ents to the Federal ~edit Union
Act ~eq~mng prior notice and NCUA
~pp~oval of semor management c~anges
m certain federally insured credit

o~v~s: November 26, 19~.
aooaE~s== National Cr~it Union
Admimstrat=om 1776 G S~et ~..
~Vdshinston. DC 2~.

A. Background
T~e F.n,nc:,~; Inshtuhons Reform.

R,.:.~,.,.% .~ndEnforcemcnlActofl~9
~F!RRE.Xl ~me~dcd the FCU Act
~ddm~ a new sechon ;12 {12 U.S.C.
1?gl ), Section 212 require, specified
categories of federally tns~d
un~, to forn=h NCUA ~th
da~ s n~me ~fore adding
md:v:dua] to the ~ard of d:rect~s or
credit or ~upe~o~ ~mHteet or
emp~cy=~ and md=wdual as a
exec=uve officer. A federally
crest umon =s covered by ~he
requirement d Ihe cr~=t umon:
been cna~ered ~ than 2 year~ ~ (g)

as de~d m ~ r0Lla ~
Re~u]at~on~ ~ct~ ~12 a~so
the ~ed=t un~= ~ adding t~
=nd~t =d~l ~ ~e bo~d or ~mmdtee. or
emptoy,ng the individual as a semor
executive offi~r, if NCUA issue: a
.Notice of Disapproval. M~A ~ ~i~
subpart L to part 747 of it: Re~lation=
to set ~ ~ ~m ~ m
or a c~dit union may exe~ise and

when NCUA ~ a N=~
D~pprova/p~m ~ ~ma
t~ FCU ~t.
B. Comrrmtt4s

The NCUA Board issued a propo~d
rute oa March 20. 1990 C~ F’R 1~ 416/
~). Fif~ comments w~e receive&
Thirty of ~e co~en~ we~ federa!
credit unions. Fo~ co~ent~ were
state cr~t ~ion lea~e= ~d ~ee
were na~onal cre~t ~ion ~ade
asso~a~on$. Two comment, were
recetved from ~tate reg~ato~ agencie$.
Com~m ~e a~ ~v~ fr~
law fi~ ~ ~ ~’1

favored ~e proposed ~le
w~b most ~ommen~e~ ~co~endin8 at
iees~ one c~a~e in the ~1

e~c~s~ e ~nd po:en~a~]y unworka~e.
Ot~e~ commenters found ~e subs~nce

~rd ~f’e~ f~her s:aff ~v~. the Board
,) ~e su~tan~a[ ~v~ons m ord~

C ’~,.~ hon-by.Section Discussion

".. " n 747.1201 sets for~ the scope
, ’ :an L It ts substantially the ~me

,,, -~ ;roposed rule. ~fe~o~ has

h,,,,n *ddrd ’o ,he c~,.di~
’~ ;’,’r,.Jsor~, committees
:,=rlF~, ~h,J! the ~le do~ not app[y
,Hh,:r miernai comm~tlee~ ~ f~ ~ed~t

Secttoe ’47 12~ sets f~lh cnl~a
NCUA Board ~ tts des~ee ~1 ~e ~o
,ss.~e a Nohce of ~ap~a!. i.e.. that
~n~ m~t~dual’~ compete, ex~nen~.
character, or mte~n~ m~cate
~ould not ~ m ~e ~t mter~

public to ~it ~ ~11
assocmt~ ~fh ~ c~dit ~ion.
’wo s~bsect~ons of the ~o~
have been combined, with no change
substance.

Secfl~ 7~7.1~ set~ to~h pr~ed~
~o be rallied ~ere a Notice
D~sapproval is issued, ~is section
provides ~at the notice w~
on the credit ~ion and ~e indi~dual
and descnb= the ~qui~ content at
the Nohce. ~i= secUoa ha=
rev~ sed to d~f~ thaL prior to deei~mg
whether to appeal to the
the individual and ~e ~t ~on
request the Re~onal D~tor’=
reconsideration. ~i= ~fo~aUoa
be contain~ m ~ ~
Dish.ovaL

desi~ o~ ¯ ~~

that. w~ 15 ~ ~
Notice M ~~ =

appeal to the N~& ~
~tates that ~e apri! ~hag ~ m ~ting
and des~ ~e ~
the appeel. A@~ ~
the board within ~
requi~d info~. ~e
repla~= ll ~.1~ end
propo=e~ ~e. w~i~ had pm~ oral
he=~n~ p~ed~ for Ippt~.
Board has dete~in~, bas~ ~      "
considerations M ~. ~s.
agency resou~, ~st a~a~
wr~tt~ reco~ are preferab~

New ~ 74;.1205(aJ of suboart L
pr~tdes ~at a f~we ~ f~ au ~e~L
either to ~he initial dete~ma~ or a
decision on a request for
;econs=deration. ~ a [a~ to ~haust
admimstrative rem~ie: ~d the "
dete~ination ~ demsi~
deem~ to have ~ accepted ~, and
bindin~ upon. the indiwdual or credit
union. Sect~ 747.1~(b)
~hose jud~tmns ~m
may seek judicial revmw,


