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Howard J. Bicker,

Executive Director

Minnesota State Board of Investment

Suite 105, MEA Building 5
55 Sherburne Avenue _

St. Paul, Minnesota 55155

Re: Insurance Coverage for Ref
October 9; 1991, Letter) .

Dear Mr. Bicker:

You asked two questions based on cur August 13,
to you, which responded to two earliier letters : ,
\ sought advice on the insurability of: funds inves¥zd #n
’. tificates of deposit by the Mlnneso%:a State B d cw’f"finvest-
ment. Your questions and our answers followa :

1. Does the term “share certificate," used in Part 745 of
NCUA’s Rules and Regulations, include ceznlflcates of de-
posit? :

Answer: It is not clear to us whether you are referring to a
certificate of deposit issued by a bank or savings and loan .
association, or to a dep051t account in a federally insured,

state-chartered credit union ("FISCU"). We will discuss the

alternatives separately. S A

For insurance purposes, the first $100, 000 of what is termed
a share certificate in a federally: 1nsured credit union. is '
afforded the same treatment as the first $109 000 of a =~
certificate of deposit in a bank or savings and loan
association. If a federally insured credit wunion is
liquidated, the holder of a legally established shars cer--
tificate account will be insured up to $100,000. The holder
of a certificate of deposit insured by thé Federal Depo%lt
Insurance Corporation will be insured in the same manneg.al_
There is, however, an important distinction between a share
certificate and a certificate of deposit. All shares- 1ﬁ»a
Federal credit union (including share drafts and share
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certificates) represent equity. Dividends -- the return on
members’ shares -- are based on earnings, and can not be
guaranteed. A credit union’s stated dividend rate can only
be paid if the credit union has sufficient earnings. A cer-
tificate of deposit, on the other hand, represents a debt of
the bank owed to the holder, and pays a guaranteed rate of
interest. While in the vast majority of cases credit unions
are able to pay the anticipated dividends at the stated rate,
the lack of a guarantee does distinguish a share certificate
from a certificate of deposit.

Some FISCUs are authorized by state law to offer what are
known as deposit accounts. We are not sufficiently familiar
with Minnesota law to determine with certainty whether Min-
nesota FISCUs may offer deposit accounts, whether the Board
of Investment is eligible to maintain such accounts, or
whether such accounts are treated differently from share
accounts under Minnesota law. We suggest that you consult
Minnesota counsel for definitive answers on these issues.
However, based on the information submitted by Minnesota
FISCUs on NCUA’s Form 5300 (Call Reports) for the first half
on 1991, it appears to us that, if Minnesota FISCUs do offer
deposit accounts, the funds in those accounts are used in
calculating the FISCUs’ insurance premiums and the one
percent deposit in the National Credit Union Share Insurances
Fund. Based on that fact, the deposit accounts would be
insured up to $100,000 per account.

2. If an official custodian of public funds deposits the
funds in public unit accounts (see, 12 U.S.C. 1787(k) (2) (A);
12 C.F.R. §745.1(c)) in each of several credit unions, would
the funds in each credit union be insured up to $100,000, re-
gardless of the number of credit unions involved?

Answer: Yes. Separate insurance is provided for each
federally-insured credit union.

We note that the determination that the retirement funds in
question are public funds, rather than deferred compensation
plan funds, was made by you, rather than by this Office. We
do not have sufficient facts before us to agree or disagree
with that determination. For purposes of discussion, we have
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assumed that your determination is correct and" that the ac-
counts to be opened by the Board of Investment would be le-
gally established public unit accounts.

The official custodian of public funds may dep051t them in
various federal credit unions ("FCUs"), and be insured up to
$100,000 per FCU. (We will not address investment of public
funds in state-chartered credit unions, since their authority
to receive such funds is a matter of state law. However, to
the degree that a federally-insured, state-chartered credit
union is permitted to accept public funds, our analysis would
be the same.) Neither the Federal Credit Union Act nor
NCUA’s Rules and Regulations imposes a limit on the number of
FCUs in which an official custodian of public funds may de-
posit funds and receive insurance coverage. However, we wish
to point out that it is the official custodian, not the ben-
eficiaries, who is the insured. 12 C.F.R. §745.10; 12 C.F.R.
Part 745, Appendix E, Public Unit Accounts. Therefore, un-
like the case of deferred compensation plan funds, the ac-
count would not be insured up to $100,000 per member
beneficiary (see, 12 C.F.R §745.9-3). Instead, the insurance
coverage would be limited to $100,000 total for all accounts
held by the same official custodian, for the same public
unit, in the game FCU. :

Sincerely,

Kot | (o

Hattie M. Ulan
Associate General Counsel

GC/MRS:sg
SSIC 8010
91-1018
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STeven I, fimer:, 53,
Sherin and T.d:zen
170 Summer S:reecr
Boszon, MA 02119
Re: Voting by Perscnai Trusts ‘Your November 5, 1987 Letter)
Dear Mr. Eimert:
fou nave requested our opinicn on whether an irrevocable personal

trust established by or F5r -he benefit of on
can itself become a member 0f a Federal credi

€ Or more members

€ union (FCU). You

further request our opinion on the voting rights of the trust, if

membership in an FCU is established,

It is our opinion that,

though a Séparately-insured irrevocable personal trust account

can be established at an CU-by or for the be
the trusc itself does not thereby become a cr
with voting righes. wWhether an irrevocable ¢t
become a member will depend on the credit uni
membership.

Irrevocable trust accouncs, like joint, IRA,

have long been used by members of federally-i
unions to shift income sor tax purposes and ¢t
of NCUA insurance coveraze. We have viewed ¢
different forms of accounts established by pe
eligible for credit unicn zembership. To est
account, for example, a- 'east one person nam
must be a member of the 22rzicular credit uni
8745.8(f). To establis~ im insured irrevocab
eirher all settlors o- .. Seneficiaries musst
12 C.F.R. 875 Apo. G -2la2 2 Jus:t as es
JOLAC accouns <ses no-

establishing such anp &.
to the member, sertlor

Crediz Zaion Bvlaws, =

=2dizicnal voring
"I, neither does an
~neficiary, See §
T Sec. 4,

nefit of a member,
edit union member
TUusSt can itself
on's field of

and other accounts,

nsured credit

O extend the amount

hese accounts as

rsons or entities

ablish a joint

ed in the account

on., 12 C.F.R.

le trusec account,
be members.
tablishment 3¢ 23
J0wer to a member
irrevocable trust
tandard Federal
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AN irrevocable tfust tould hecome a4 credit unijon member with
Sépdrate voting Tights {7 {- i4 within the FCy's field of
nemdershis, Many FCU's, <,; 2xamole, include in their fielgs of
Seeimia VTl f T persons” otherwise wit<in r=e
Sle s TeTRershia, =TIl le Xyroe Seczizn 27y, of the S=3-cs-4

Selerval oo ShLen Ivlsag Cefines this phrase ¢o inclucde on.v.
Tan PIT2inlzation 5 SY<anizztions composed exclusively of persons
WLDALD Thae Sialy TET2eTsnin of phis credit unjon,"  1f all

Persons SPmposiag an lrrevocable Crust -- the settlors, trusrees
and Seneficiaries .. iT® within the field of membership of such
2 credit union, - lrrevocable trust can become 3 member wirth
Separace voring -

CTUST would be ey

S. For insurance Purposes, however, the
2d 25 an u“nincorporated association,

If the irrevocable STust qualifies asg a member of the FCU, it has
vVoting rights as does any other member. Pursuant Co Article vI,
Section 4 of the Standarg Bvlaws, "a member other than 3 natural
PeTSON may vore throuzh an 2gent designated in writing for the
purpose , , . v The set=lor of the irrevocable Crust will make
such desiznazion, Article viI, Section 4 stares that "4 Crustee,
Or other person acting in a ‘epresentative capacity, shall not,
ds such, be entit]eq €O veze." This further clarifies that the
voting righe designation @ust be in writing,

In sum, an irrevocable trust will not normally be a member of an
FCU; it will merely be a forp of insured account held by or for a
member. In those Situations, the trustee has no voting right
since the trust is not Séparately a member of the FCU. Where the
Crus:t qualifies as and becomes a lember of the FCU, the sertlor
May appoint inp writing a natural person, be it the trustee or
another, to vote for the member trust. '

Sincererly,
/

= ;Jzz‘ |

TIMOTHY(?. McCOLLUM
Assistant General Counsel

HMU :sa
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July 26, 1985

Honorable George C. Wortley

Member, U.S. House of Representatives
1269 Federal Building

Syracuse, New York 13260

ATTN: Loretta Toppe
Dear Congressman Aortley:

This is in response to your letter dated July 1, 1985, to

Mr. Donald E. Shasteen,concetning a question raised by

Mr. Charles R. Ryan on behalf of the Local 818 Steamfitters and
Apprentices Pension Fund. Mr. Ryan is concerned about the
National Credit Union Share Insurance Fund (NCUSIF) insurance
Coverage for certain pension fund accounts,

Unlike banks, credit unions are nonprofit cooperatives chartered
Lo serve persons with a common bond. Also, unlike other Federal
deposit insurance (FDIC and FSLIC), NCUSIP insurance is afforded
only to member accounts of NCUSIF-insured credit unions. See,
Section 207(c) (1) of the Federal Credit Union Act (12 u.s.cC.
§1787(c) (1)), Therefore, essential to any analysis of insurance
coverage is the determination of the membership status of the
depositor seeking insurance cover :ge,

C.F.R. Part 745.9-1) addresses the issue of NCUSIF insurance
coverage of trust accounts. It states that:

®All trust interests, for the same ‘
beneficiary, deposited and established
pursuant to valid trust agreements created by
the same settlor (grantor) shall be added
together and insured up to $100,000 in the
agqgreqgate, Separately from other deposit or
share accounts of t-e trustee of such trust
funds or the settlor or teneficiary of such
trust arrange-ents," (Emphasis added.)

The term "trust interest" is defihed in Section 745.2(4) (4) of
the Rules and Regulations as: ‘

ENEswSue =
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+ « . the interest of ga beneficiary in an
\ irrevocable express trust, whether created by

trust instrument or Statute, but does not

include any interest retained by the
settlor.* (Emphasis added.)
|
|
:

As evident from the above, each beneficiary's interest would be
separately insured up to $100,000 provided that the trust is an
“irrevocable express trust."® Further, the participants
(beneficiaries) of the trust fund must establish their membership
in the credit union in order to receive separate NCUSIF
coverage, This would not tequire that the beneficiary open a
SéParate account at the credit union. Instead, signing a
membership agreement and Paying an entrance fee (if any) would be
sufficient for purposes of establishing his/her membership.

The following examples should help clarify the insurance coverage
afforded to trust accounts in Federal credit unions. (The
examples might be somewhat different if a state-chartered
federally-insured credit union were involved.)

(a) Revocable trust accounts (other than
testamentary). The settlor (s) must be a member (s)
to establish a revocable trust. The account is
insured to a maximum of $100,000 regardless of the
number of identifiable beneficiaries or their
. affiliation or iack thereof with the credit union.

(5) Irrevocable trust accounts. Either the settlor or
the beneficiary must be a member of the credit
union before an irrevocable trust account can be
Created. 1If there are two or more settlors or
Seneficiaries, then either all the settlors or all
the beneficiaries must be members of the credit
union., Insurance coverage is as follows:

(i) Where the settlor is a member and the
beneficiary is a member. The account is
insured to a maximum of $100,000,

-

(ii) Where the settlor is a member and the
beneficiaries are members., The account is
insured as to the determinable interest of
23Cch bteneficiary to a maximum of $100,000
Fer member. Interests not capable of
evaluation shall be combined ard insured to
a maximum of $100,000.

(i1i) where the settloer is a member and the
Serneficiary is a nonmemZer. The account is
insired to a maximum of $100,000.

‘ {iv) Where the settlor is a member and the
Leneficiaries are both nembers and

-2-
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(v)

(vi)

(vii)

In the final analysis,

financial institutions

is also different, I

\
) . ' NASHNGTON. DC. 20458

HEDIT UNION ADMINISTRATION

nonmembers. The account js insured as to
the determinable interests of each member
beneficiary to a maximum of $100,00 per
member. Member interests not capable of
evaluation and nonmember lnterests shall -e
combined and insured to a maximum of
$100,000.

Where the settlor is a nonmember and the
beneficiary is a member. The account is

lnsured to a maximum of $100,000.

Nhere the settlor is a nonmember and the
ceneficiaries are members. The account is
insured as to the determinable interest of
each beneficiary to a maximum of $100,000
Der memter.

Where the settlor is a nonmember and the
beneficiaries are both members and
nonmembers, Such an account cannot be

legally established; therefore, it is not
insurable,.

credit unions are different from other
and for this reason the insurance coverage
hope this will help Mr. Ryan better

understand our position,

Sincerely,

STEVEN R. BISKER
Assistant General Counsel
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November 26, 1990

Guy A. Messick, Esq.
Lastowka & Messick, p.c.
The Madison Building
108 Chesley Drive
Media, PA 19063-1712

RE: Testamentary Trust Accounts
(Your Letter of October 29, 1990)

Dear Mr. Messick:

You have asked whether the NCUA has any objection to sug-
gested language on a signature card of a testamentary trust

‘ FCU Act; however, the language should also be in accordance
with any applicable state law and the bylaws of the FCuU.

ANALYSIS

The suggested'testamentary account language provided to this
office for review is as follows:

TRUST ACCOUNT AND PAY ON DEATH ACCOUNT

The person creating either of these account types
intends that any named beneficiary acquires the
right to withdraw from this account only if (1) the
pPerson creating the account dies, and (2) the ben-
eficiary is then living.

If two or more teneficiaries are named and survive
the death or the pPerson creating the account, such
beneficiaries will own this account in equal
shares, witrous any right of survivorship.

(Alternati.» :econd paragraph -- If two or more
beneficiar:i s ire named and survive the death of
the person 7i1ting the account, such beneficiaries
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will own this account in equal shares as joint ten-
ants with rights of survivorship OR as tenants in
common as indicated by the depositor’s check mark
on this form under "TYPE OF ACCOUNT. ")

The person Creating either of these account types
reserves the right to: (1) change beneficiaries;
(2) change account types; and (3) withdraw all or
part of the deposit at any time during his or her
lifetime.

The language, other than the alternative second paragraph,
purportedly comes from Bankers Systems Inc., Savings Account
Agreement, Form #SAA-SCA.

In order to determine account insurance under the National
Credit Union Share Insurance Fund ("NCUSIF"), member accounts
are classified under Part 745 of the NCUA Rules and Requla-
tions. 12 C.F.R. pPart 7is. As you know, the NCUA does not
prescribe the form and language of member accounts. Section
745.2 of the NCUA Rules and Regulations provides: "(tlhe
regulations in this part in no way are to be interpreted to
authorize any type of account that is not authorized by Fed-
eral law or regulation or State law or regulation or the by-
laws or a particular credit union." 12 C.F.R. §745.2(b).
This letter only covers federal law issues. Before any ac-
count is offered, it -ust also be reviewed for compliance
with applicable state laws and the FCU bylaws.

NCUSIF insures a Payable on death, or testamentary, account
differently depending on the relationship of the beneficiary
to the insured accountholder. Of course, the accountholder
must be a member of the FCU to establish the account. 1f the
named beneficiary is . spouse, child or grandchild of the ac-
count owner, the acco.nt is insured up to $100,000 in the ag-
gregate as to each su. n *eneficiary, separately from any
other accounts of the .-er or beneficiary, regardless of the

membership status of --.. teneficiary. 12 C.F.R. §745.4(b) .
If the named benefic: ,: . -5 other than a spouse, child or
grandchild of the ac- ..- -wner, the funds in the account are
added to any individ.:. t’ounts of such owner and insured up
to $100,000 in the Yiiroorate, 12 C.F.R. §745.4(c). It is
critical that the ac © 72cords evidence the existence of a
testamentary trust r.. .- "ship in order for Section 745.4 of
the NCUA Rules and :. .. '*.ons to apply. 12 C.F.R. §745.2(¢c).
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Upon the grantor

and become an ac
ou

1989). If the b

Posit the funds

GC/MEC:sqg
SSIC 7000
90-1107

owner’s death, the account will be Closed
count payable to the beneficiaries, NC

edera e » §5150.12 (Nov,
eneficiaries are Fcu members, they may de-
in their rcu member accounts. :

Sincerely,

Hctl . g i,

Hattie M. vlan
Associate General Counsel

A
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Decarber 13, 1990

James K. Cook, Esq.
Schuchat, Cook & Werner

The Shell Building

Suite 250

1221 Locust Street

Saint Louis, Missouri 63103-2364

Re: National Credit Union Share
Insurance Fund -- Status of
Vacation Trust Fund Account
(Your Letter of November 8, 1990)

Dear Mr. Cook:

You requested a legal opinion on the folléwing question: "If
the assets of the Vacation Fund (the "Vacation Trust Fund")

"EWCU"), will the individual interest of each employee for
whom contributions have been made, be separately insured up
to the current $100,000 maximum by the National Credit Union
Administration?" In general, the National Credit Union
Share Insurance Fund ("NCUSIF") only insures member accounts
in a NCUSIF-insured credit union. Thus, only the interests
in the Vacation Trust Fund held by members in the EWCy will
be insured by the NCUSIF. Furthermore, it is unclear whether
the account would be insured as an irrevocable trust account,
revocable trust account or single ownership account. Each of

BACKGROUND

Local 309 of the International Brotherhood of Electrical
Workers (“Local 309"), the Southwestern Illinois Division,
Illinois Chapter, NECA ("SID"), and several named trustees
(the "Trustees") are parties to the Local 309 Amended Trust
Agreement of April 1, 1981. This Amended Trust Agreement was
in turn amended by a First Amendment, dated February 1, 1989
(together the Amended Trust Agreement and the First Amendment
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ANALYSIS

The NCUSIF generally insures only member accounts in a
federally-insured credit union. 12 U.s.cC. §1781(a). The
term "member account" is defined as:

a share, share certificate, or share draft account
of a member of a credit union of a type approved by
the [NCUA] Board which evidences money or its
equivalent received or held by a credit union in
the usual course of business and for which it has
given or is obligated to give credit to the account
of the member (and other credit union and public
unit accounts, and certain nonmember accounts at
credit unions serving low-income members].

12 U.S.C. §1752(5).

The term "member" is defined as "those persons enumerated in
the credit union’s field of membership who have been elected
to membership in accordance with the FCU Act or state law in
the case of state credit unions...." 12 C.F.R. §745.1(b).
Section 745.0 of the NCUA Rules and Regulations states:

These rules [on share insurance] do not extend in-
sSurance coverage to persons not entitled to main-
tain an insured account or to account relationships
that have not been approved by the (NCUA] Board as
an insured account. Where there are multiple
owners of a single account, generally only that
part which is allocable to the member(s) is in-
sured. 12 C.F.R. §745.0.

The law is very clear that the NCUSIF insures only member ac-
counts, with only a few exceptions under limited conditions.
The State of Illinois, Department of Financial Institutions,
Credit Union Division, would need to determine if accounts
are legally established member accounts. However, even if an
account may legally be created under state law, the NCUA
still makes a final determination as to the insurability of

the account. (55 Fed.Reg. 43087, 43088 (October 26, 1990)
(enclosed)).

NCUSIF share insurance will vary depending upon the classifi-
cation of the account. The share account that would be
opened for the Vacation Trust Fund could be a treated as a
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are referred to as the "Trust Agreement"). The original
trust agreement was entered into on December 4, 1974. sSec-
tion 5.01 of the Trust Agreement states that it is an irrevo-
cable trust, created pursuant to the Labor Management
Relations Act of 1947, 29 U.S.C. §185(c) (5), and that the
title rests with the Trustees. Section 5.03 of the Trust
Agreement states that it is created for the exclusive benefit
of employees, dependents and beneficiaries; Section 5.04
states that no contributions made by an employer may revert
to the employer, except in the circumstance of an erroneous
overpayment. However, the Trust Agreement may be amended
by SID or Local 309 (Trust Agreement, §6.01) or by the mutual
consent of these two parties (Trust Agreement, §7.01).

You state in your letter that the purpose of the Trust Agree-
ment is to provide a pooled trust fund (the "Vacation Trust
Fund"] as a vehicle for collection of employer contributions
to provide compulsory paid vacations to employees (the
"employee-beneticiary") in the electrical construction indus-
try within the territorial jurisdiction of Local 309. The
applicable collective bargaining agreement requires employers
to contribute 7% of each employee’s gross hourly wage to the

According to a telephone conversation between You and Martin
Conrey, Staff Attorney, on December 6, 1990, some of the
employee-beneficiaries are not members of Local 309, but are
temporarily in the jurisdiction of Local 309 from another lo-
cal of the International Brotherhood of Electrical Workers.
Furthermore,'you stated in the same conversation that not all
employee-beneficiaries are members of EWCU. :

Presently, you state that the Vacation Trust Fund is held by
a bank, which also maintains the records of the individual
interest of each employee-beneficiary in the Vacation Trust
Fund. The Trustees are considering transferring the Vacation
Trust Pund to an account at EWCU, an Illinois state-
chartered, NCUSIF-insured credit union whose field of member-
ship includes Local 309 members and employees of the Local
309 office and of the EWCU. It is contemplated that either
the EWCU, Local 309 or another party paid by the Trustees
could provide the recordkeeping services for the Vacation
Trust Fund.
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ANALYSIS

The NCUSIF generally insures only member accounts in a
federally-insured credit union. 12 U.s.cC. §1781(a). The
term "member account" is defined as:

a share, share certificate, or share draft account
of a member of a credit union of a type approved by
the [NCUA] Board which evidences money or its
equivalent received or held by a credit union in
the usual course of business and for which it has
given or is obligated to give credit to the account
of the member (and other credit union and public
unit accounts, and certain nonmember accounts at
credit unions serving low-income members].

12 U.S.C. §1752(5).

The term "member" is defined as "those persons enumerated in
the credit union’s field of membership who have been elected
to membership in accordance with the FCU Act or state law in
the case of state credit unions...." 12 C.F.R. §745.1(b).
Section 745.0 of the NCUA Rules and Regulations states:

These rules [on share insurance] do not extend in-
sSurance coverage to persons not entitled to main-
tain an insured account or to account relationships
that have not been approved by the (NCUA] Board as
an insured account. Where there are multiple
owners of a single account, generally only that
part which is allocable to the member(s) is in-
sured. 12 C.F.R. §745.0.

The law is very clear that the NCUSIF insures only member ac-
counts, with only a few exceptions under limited conditions.
The State of Illinois, Department of Financial Institutions,
Credit Union Division, would need to determine if accounts
are legally established member accounts. However, even if an
account may legally be created under state law, the NCUA
still makes a final determination as to the insurability of

the account. (55 Fed.Reg. 43087, 43088 (October 26, 1990)
(enclosed)).

NCUSIF share insurance will vary depending upon the classifi-
cation of the account. The share account that would be
opened for the Vacation Trust Fund could be a treated as a
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custodial single ownership account, Févocable trust account
or irrevocable trust account, Although the Trust Agreement
states that the trust is irrevocable, the Trust Agreement
also may be amended by the parties, Furthermore, You stated
in a telephone conversation with Martin Conrey on December ¢,
1990, that you were not sure if the trust was revocable or
irrevocable under the Trust Agreement, ag it can be modified,
and under the law in light of the Passage of the Employee Re-
tirement Income Security Act of 1974, as amended, (29 y.s.c.
§§1001 et seg.), since the creation of the Vacation Trust

insufficient information to make this determinatijon, Assum-
ing an irrevocable express trust exists under state law, then

of such trust arrangements." 13 C.F.R. §745.9-1, a "trust
interest® jg defined as the "interest of a beneficiary in an

tions. 12 C.F.R. §745.2(d) (1). Certain recordkeeping re-
quirements must be met in order for an account to be insured
as an irrevocable trust account.
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trustee, and the settlor or beneficiary must be a
member of the credit union. 1f there are two or
more settlors or benetic1ar1es, then either all the
settlors or all the beneficiarijes must be members
Of the credit union. 12 C.F.R. Part 745,

Appendix, §G.

Thus, if the account is an irrevocable trust account, either
the credit unijion or the trustee must maintain records of ben-
eficiary interests, A third party may not be engaged to per-
forms such recordkeeping services under the Ncua Rules and
Regulations.

The single ownership account classification includes accounts
held by agents, nominees or custodians. These accounts are
aggregated with other accounts of the Principal and insured
up to $100,000. 12 C.F.R. s745.3(a)(2). In the event that
the Vacation Trust Fund account was not determined to be an
irrevocable trust account under state law, it would probably
be classified as a single ownership account.

Sincerely,

totta N Ll

Hattie M. Ulan
Associate General Counsel

Enclosureg
GC/MEC: sg
- SSIC 8300
90-1119
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:ndividual Yas aot Yeen :nformed in
wrtng of NCUA s disposition. the
‘ndividual saail be ¢ons.dered approved.

2} Waiver of prior nonce requirement.
Parties may pention the appropriate
Regionai Directsr for 3 wdiver of the
PEIOC Ad4Ce reguired ynder *his section,.
Waiver may be granted :f :t 3 found that
leiay couid harm the credit Smion or the
pubiic inrerest. Any waiver shail 2ot
affect the uthor:ty of NCLA 1o 1ssue a
Notice of Disapproval within 30 days of
‘he waiver. or within 30 days of any
subsequent tequired notice.

{3) Election of directors or credit
committee members. (i) In the case of
the election of a new member of the
board of directors or credit committee
member at 3 meeting of the members of
a federally insyred credit union. prior
notice :s not required. However. a
completed notice must be filed with the
appropriate Regionaj Director within 48
hours of the election,

(uj If a director or credit committee
member is disapproved by NCUA. the
board of directors of the credit union
Mmay appoint its own alternate, 10 serve
until the next annya} Mmeeting,
contingent upon NCUA approval,

(e) Commencement of service. A
proposed director, committee member or
Senior executive officer may begin to
serve temporarily until the credit union
and the individua] are notified in writing
of NCUA's approVal or disapproval of
the proposed addition or employment.

(f) Notice of disapproval. NCUA may
disapprove the individual's serving as 3
enzia- TRTTiNee mamberan “mIor
execuive ooucer i it fings tnag the
“ompetence. experience. character, or
‘ategnity of the individua) with respect
‘0 whom a notice under this section is
submitted indicates that 1t wouid rot be
' the best interests of the members of
the credit umon or of the public to
permit the individual tg be emploved by,
Or assoc:ated with. the credit union. The
Notice of Disapprovaj wij advise the
parties of their rights of appeal pursuant
10 part 747 subpart L of NCuA's
Regulations (12 CFR 47 1201 et seq.).

st .

PART 741/ AMENDED]

! Piart “41. Requirements for
I2sirance o9 dmended 43 foilows:

< The duthority citat:on for part 41
-i7hrues 1o read as follows:

\u!honr_v 120SC =5 1ne. 1781
TT.2% 1M and Pup L 101-"3 Section
T3 3 4030 author.zed S5y NLUSC I

39741 8-741.13 {Redesignated as
3§ 7419274113

3. Sections 741.8. 7419, 741.10. T4
and “41 12 are redesignated as §§ 7419,
TH10. 74111, 74112 and T41.13,
respectvely,

4. Anew § 7418 is added 1o read as
foilows:

§7418 Reporting requirements for credit
unions that are newty chartered or in
{roudled condition,

Ary federally insured credit union
chartered for less than 2 years or any
credit union defined '0 be in troubled
conditicn as set forth in §701.14(b)(3)
Tust adhere to the tequirements stated
11 §701.14(¢) concerning the prior notice
and NCUA review. Credit unions must
submit required information to both the
appropnate NCUA Regional Director
and their state supervisor. NCUA will
consult with the state supervisor before
making its determination pursuant to
§ 701.14(d)(2) and {f). NCUA will notify
the state supervisor of its approval/
disapproval no later than the time that it
notifies the affected individual pursuant
to §701.14(d)(1).

{FR Doc. 90-25343 Filed 10-25-00: 845 am|
SILLING COOE 75250140

J 12 CFR Part 741

Requirements for Insurance

AGENCY: National Credit Union
Administration (NCUA).
ACTIOK Final amendment.

SUMMAAY: A limited number of states
authorize state-chartered credit unions
to offer “uninsured membership shares:"
These shares are at risk to the member
S T <'-~.- ln‘.._-edj‘
“RiCN. URE purpose of tus funal
dmendment 13 10 provide that. as a
condition of federal shars insurance,
federaily insured state-chartered credit
4nions may not offer these uninsured
shares. This amendment wijl only affect
a small number of credit unions.
EFFECTIVE DATE: November 26, 1990,
ACORESSES: National Credit Union
Administration. 1776 G Street NW.,
Washington. DC 20458,
FOR FURTHER INFORMATION CONTACT:
Michael J. McKenna. Office of Ceneral

Coungsel, at the above eddress 3¢
‘elephone: (202) 682-9630.
SUPSLEMENTARY INFOAMA TION

A. Background

In general, the aggregate f o
Temoer s individua) share 4CCounts -n 3
federally insured credit union is .asured
<P '0 $100.000 by the National Credt
Laion Share Insurance Fund INCLSIF
There may be ay many as thirteen s131e
Statutes. however, that authorze state:
chartered credit umions lo have
uninsured membership shares. The
amount of a member's uninsured share
May be as little as 3 few dollars or as
Much as several thousand dollars,
depending on state law and the policies
of the individual credit umion. In any
case. a situation is presented where,
even though the member may have
significantly less than $100.000 in his
combined individual share accounts. an
initial amount of the member's funds is
not insured.

The NCUA has a number of concerns
with uninsured membership shares:
—Section 207(k)(1) of the FCU Act {12

US.C. 1787(k)(1)) states in part that

“the term ‘insured sccount’ means the

total amount of the account in the

member's name (after deduc:

offsets) less any part thereof which is

in excess of $100,000" and that “in

determining the amount due any
member, there shail be added together
all accounts maintained by him

' " Thus, the FCU Act does not

appear to sontemplate uninsured

membership shares: rather, it
indicates an intent to provide
insurance coverage on all of the first
$100.000. This is consistens with the

Purpose of share insurance: to protect

the average saver.

—Federally insured credit unions are
required to place an official sign,
regarding federal insurance coverage
up to $100.000. at all branches and at
all teller stations or windows where
insured shares are received {see 12
CFR 740.3). Also, many credit unions
routinely advertise federal insurance
Coverage up to $100.000. NCUA 13

e R I T o ~sured
credit unions require o siler
uninsured membership shares.
confusion will inevitably resuit, even
where good faith efforts are made o
disclose the uninsured status of the
account. The failure of a credit union
offering these accounts is likely to
result in substantial adverse sublic
reaction, litigation. and potentially
increased liability to the National
Credit Union Share Insurance Fund.

~There appears to be no effective and
coherent plan, on the part of some

cmeemd
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restore amounts used to abgorh Nave outstanding any dccount * ¢+ v py Ten Commenters disagreed with
losses. , form of which, by regulation or in NCUA's concerm tat the traditions)

=~ Proponents of the uninsured special cases. hag noy been 2pproved by mechanismy for raising capital are
Membership share concept argue thag the Boarg excent for accounts adequate ang that uninsyred

these shares Serve as 3n add:tiona]
Source of capitg) t0 support more
"apid asset growth and to enable

duthorzed by State law for State credit Membership shares Mmay be used 1o
LTions.” Thege commenters belisve that  suppop Excessive growh. The

. . ‘s ianguage expressly permys the commenters believe thay these accounrs
credit unions to fund 7ew programs S'dtes 1o deermine whch Tember will serve a3 additiong) capital to
and services. 1 h’l,‘ \?L'} accounts are permissible for federally 30s0rb invesrment, |ogn and/or

I e"°?”£33e9 sound "“d’ ’Ph‘tshsel "3sured state-chartereq credit unions, opersting losses, T believe any
8301;:“;?{;2;:7?:2[ “nlz(rsur:d Tie NCLA Board disagrees with the concern shoy; unhenmiy asset growth
fhare 0 support :,(c:“;’“ ;ares of commenters analysis, The Board can be handled by reguiation, While i
arowth, It ig Noted that federa) credit Selieves that the commenters are might be Pomblt 0 redace qun concern
unions, and the vasl‘majomy of state-  Misconstruing section <01(b)(7) of the though regulation, VAriances in state ‘

: chartered cred:t unions. conrinye to FCU Act. The fact thay 3 credit union laws ; omceming uninsured Membership
successfully yse ihg traditiona] does not have tg receive approval by the shares make the ddoption of wniform
method of building capital. ie. setting  NCUA Board for slate-authorized irsiem of tegulation by NCua
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dccount as a conditiog of insurance, CONCerns expressed in the Backgroung
B. Colmnenls Any other interpretation could lead 1o discussion above. The BOQJd has adoted
! The NCUA Board published o absurd results, It voylq allow the states  the Proposed amendmen; ig fing form
Proposed ryle prohibiting uningyreq '0 permit any type of account, withoyt without modification,
‘ membership shares on May 3. 1990, with  regard to nsk 1o the Share Insurance Regulatory Requirementy
3 sixty-day comment Period (see s5 FR Fund. . .
18613). Forty comments were receivag Twelve commenters disagreed with Paperwork Reduction Act
Fifteen of the commenters were g1ate. NCUA's feasoning that confusion may The proposed amendment does not
chatered credit URiOns and ten were arise among members abouy the contain any paperwork requiremens,
federa] crediy unions. Six of the uninsured statyg of uninsured g
commenters were credit union leagues membership shares which may cayse Regulatory Flexibility Act
] and six were sigte gencies. Three adverse public feaction and litigatiog The NCUA Board basg determined ang
1 comments were recefyeq from nationa]  and could be a threat 1o the NCUSIP if o certifies that the propogeq amendmen;
credit unjon trade associations, credit unjon offering thege accounts will not have 5 significany eConomic
C. Di , failed. These commenters believe that impact on g substantial number of smai|
- JisCussion concems in this areq could be credit unions, Accordingly, the Boarg
The Commenters were split on the adequately addressed by tegulation of has determined that o Reguiatory
deoinbility of the proposed amendment, uninsured shares, |n fegard to increased Flexibility Analysis is g0t required.
Most of the comm 1223 supporting the liability to the NCUSTIF, these

enteey .
Prohibition citeq NCUA's concerng et commentery believe that, because the Executive Order 12012 ffoct an the

forth in the propogeq Tule and noted shares are uninsureq. the only rigk f,’a.’“ and State-Chartereq Crediy

above ag the bagjg of their position, with  would come from nadequate disclosure, L 'ions

2 number of commentery specrfically which NCUA can regulate. Numeroug The NCUA Boarg is aware of only
. R 3w Lt . N R N

e trNpaeead
. 4~ 2 ﬂ..aed : . .x.:_.x:‘.E..
*Tales wi jead 10 significan; confusion regulaticns Citeg the a‘:sclcsure_ prablem €7eQit uniong that currently offer

@mong membery CoBcerning insurance as the Primary reason for their suppon uninsured membership shares. Under

Caoverage. A Rumbes of Commaentiery of the Prohubition, the rule, thoge credit unions shoylq
L2iieve that the practice is inhmmly Nine commentery disagreed with coordinate with theip appropnate
-~safe ang unsound, NClay concern that there is no Reg:onal Director 1o either pay ou1 the
Haif of the COmmenters disagreeq coherent plan by credit unions offering anirsured shares or convert them 1o
with the Proposed ruje. Tep commentery Planning 1o offes uninsured insured shareq Status. Although the
stated that uninsyred membership Mmembership shares for deah’ng with amendment does restnct federaﬂy
shares are 4 Necessary Mmechanism 1 losses on these types of accounts. The insyred state-chartered cregi unions
accumulate capital, S;x Commenters Commenters believe that NCUA can from lmp)ementing authoriry granted
d:sapproved of & blanket prohibition on Promulgate regylanons to create an under state law, the NCUA believes thy,
uninsured Mmembership shares byt effective ang coherent plan concerning the protection of the NCUSIP warranty
recommended tllowing uninsured how to dea) with losses that must be the prohiostion, Since the aumber of
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afected credit uniune s miniml iy
anerdment will Aot heve 8 subatany,.,
Jireet effectan the states, on the
reaatiunshep Letween the Autiun,y)
overnment und the stales, or uan ihe
Jostihution of puwer and
sesponsihilities amung the VAP OuR ey nle
Tuovestment,

List of Subjects in 12 CFR Pant =4y

Credit unions. Caunsured Tiember
shares.

By the National Cred)y Union
Admimsiration Board on Ociober 19,
1990.

Bech:y Baker.
SeOTRary 7 the B ay

Accordirgly. NCUA amends "s

*P2uidatons 4s follows:

PART 74 1—~REQUIREMENTS FOR
INSURANCE

1. The authority citanion for part 741 1e
‘evised to read as follows:

Authonity: 12U S C 7371766, 1731
*r0ugh 1790 and Pubire Law 101-73 Section
“41 11 also 13sued under ITUSC 3me

S Anew § "41.14s added 1o read as
follows:

§741.4 Urtnewred membersny shares.
Any credit union that is msured
pursuam to title I of the Act may not
offer Tiembership shares that. due to the
terms and conditions of
not eligible for insurance coverage. This
prohtbition does not apply to shares that
dreé uninsured solely because the
4mount is in excess of the maximum
insurance Coverage provided pursuamt
10 part 745.
\FR Doc. $0-25388 Filed 10-25.a0: 8:48 amn|
SILLING COOR 7328014

12 CFRA Part 747

Rules of Practice nd Procedure

AGENCY: National Crédit Unice
Administration {(NCUA)

ACTION: Final ryle. ~

SUMMARY: NCU Y iy adding a new
TSUPat e 10 part 732 of jts Regulations.
Nong with new §§ 701.14 and 741.18,
-3sued concurrently with this action,
ssbpart L implements recent
:Tendments 10 the Federa) Credit Union
Act requining prior notice and NCUA
12proval of séenior Management changes
i7 certd.n federally insyred credit
unions.

DATES: November 26, 1990,

ADORESSES: Nariona| Credit Union
Administration, 1776 G Street NW.,
Washingion, DC 20456,

FOR suagn .!oaunon CowTACT:
M.chael | Mckenng. Siaff Attorney.
(Ao Af Conepal Coursel 31 1he ahave
rlidsren 9gp *tlephane: 130 ~n2-9430.
SUPPLEMENTARY INFORMATION:

A. Backgroynd

T Formeng! Insttutruns Refyrm.
Remvery Snd Eaforcement Act of 1989
FIRREAT amended the FCL Act by
449ding 4 new section 812412 Usc
1791) Section 212 requires specified
categores of federally inswred Credit
4rans 10 fornsh NCUA with 2 least 30
ddvs notice before adding any
intdividual 10 the board of directors or
credit or supervisory committees or
€mpicying and individual ag 3 senuor
exectuve officer. A federally insyred
credit union s covered by the nonce
eQuirement uf the credit wnson: (1) Has
Sean chartered iess than 2 years, or {2)
'S 0ilerwise '3 “troublegd condiuon,”
as defined in § 01.14 of NCUA's
Regulations. Sectiog 212 also prohibits
the credit unios from adding the
individual 10 the board or commiliee, of
employing the individual as 3 seruor
executive officer. if NCUA issues a
Notice of Disapproval. NCUA s adding
subpart L to part 747 of its Regulations
tosetkﬂhh@b“nhm
Or a credit union may exercise and
Procedures which must be followed
wnen NCUA ssues a Notice of
Disapproval pursuant to section 212 of
the FCU Act.

B. Comments

The NCUA Board issued a proposed
rule on March 20, 1999 (S5 FR 12858, ¢/8/
90). Fifty comments were received..
Thirty of the commenters were federal
credit unions. Four commenters wers
state credit union leagues and three
were national credit union trade
assoctations. Two comments were
teceived from siate regulatory agencies.
Comments wese also teceived from g
banker's wads
association. As many csmmenters
favored the proposed rule as opposed it.
with most commenters tecommending at
least one change in the final regulation.

\mumberafcammencer found the

S ataseiiora ke sropesed mute
fhcessive and potentially unworkable.
Otaer commenters found the substance
of tne =onece and appeal provisions
Cintlsm

LSO '.-gg considered these cumanrents,
+73 3%2r further s:aff review, the Board
T4 Tace substannal revisions in order
. 0y ke final mule.

C Swecton-by-Section Discussion

Tt 2 TiT 1201 sets forth the scope
cv ot ramLohgs substantiafly the same
"7 Twitoposed rule. Reference has

Ry

Mwra idded o the credit and
Siervisory committees i order o
“anfy that the rule does not apply 1o
ther internal committees of the credit
ston.

Section “47 1202 gers forth crieeia the
NCUA Buard or it designee will use 0
3356 34 Notice of Drsapproval. 1e. that
the :ndivdual's competence. experence.
rharacter. or inlegnty indicate that 1
would not be m the beg interest of the
members of the credi umon or of the
public to permit the ndividual b be
dssocrated with the credit anjon. The
‘W0 subsections of the proposed rnie
have been combined, with no change :n
substance. .

Sechan =47 1203 sets forth proceduyres
to be followed where 3 Notice of
Disapproval is issyad. This section
provides that the notice will be served
on the credit union and the individual
and describes the required content of
the Notice. This section has been
revised to clanfy that, prior to deciding
whether to appeal to the NCUA Boasd,
the individual and the credit wnion may
request the Regional Director's
reconsideration. This information wifl
be contained in the Notics of
Disappeoval

Section 747.1204 sets forth
for an appeal to the NCUA Board or its
designee of & disapproval by the
Regional Direcior. This section provides
that. within 13 days after receipt ol a
Notice of Disapproval or s desval of o
request for reconsidesation. the
individual or credit wrriea mey submat an
appeal to the NCUA Board. The section
states that the appeal shall be in wTiting
and describes the reqaired contents of
the appeal. Appeels will be deaded by
the board within 90 duys of Yeceipt of al
required informatian. The section
replaces §§ 747.1204 and 747 1208 of the
proposed rule, which had proposed oral
hearing procedures for appeals. The
Board has determined, based on *
considerations of time. costs. snd
agency resources. that appeals on the
written record are praferabie 10 oral
fear..ys.

New §747.1205(a) of subpart L
provides that 2 falwre to file an Appeal
either to the intial determination or a
decision on a request for
reconsideration. is a failure 1o exhaus:
administrative remedies and the
determination or decision wifi be
deemed to have been accepted by, ard
binding upon. the individual or cred:t
union. Section 747.1205(b) sets forth
those jurisdictions where & petiboner
may seek judicial review.



