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WASHINGTON, 0.~.
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241 Union Street
Rockland, MA 02370

Re: S~%ory Lien (Your May 7, 1991, Letter)

Dear Mr. LaDouceur:

701A
~OIA

You have asked whether a federal credit union can use its
statutory lien authority to offset a member,s share account
for the credit union’s losses on obligations other than a
member,s loan..

BACKGROUND

Rockland Federal Credit Union ("FCU") offers various services
to its members including NOW accounts and ATM privileges. On
occasion, members have caused a loss to the FCU while using
these accounts and privileges. When the FCU attempts to re-
coup the funds owed by the member, sometimes the particular
account in which the loss occurred is empty or insufficient
to cover the loss; however the member may have funds in other
accounts at the FCU. The FCU has at times offset the losses
caused by the member in one account with the funds in the
member’s other accounts. The FCU does not give any notice to
the member prior to taking such action. The FCU believes
this procedure is permissible pursuant to Section 107(11) of
the FCU Act (the statutory lien authority).

ANALYSIS

Although Section i07(i1) of the FCU Act authorizes an FCU "to
impress and enforce a lien upon the shares and dividends of
any member, to the extent of any loan made to him and any
dues or charges payable by him", we do not necessarily agree
that it provides the basis for the subject offsets, (Inter-
pretative Ruling and Policy Statement 82-5 (47 F.R. 57483,
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12/22/82), enclosed) addresses the statutory lien authority
but only in the context of loans.)

We believe, however, that the FCU may recover losses on re-
turned checks and ATM withdrawals with funds from the
member’s other accounts under a separate authority. An FCU
may debit funds from one account to recover losses in another
account pursuant to its authority to receive payments on
shares (Section 107(6) of the FCU Act, 12 U.S.C. 1757(6)) and
the incidental powers clause (Section 107(17) of the FCU Act,
12 U.S.C. 1757(17)). See also Section 701.35 of NCUA’s Rules
and Regulations, 12 C.F.R. 701.35. Any such policy should be
formally adopted by the FCU board and made known to the mem-
bership. The board may choose to adopt a nonstandard bylaw
amendment or board resolution stating the FCU will debit the
funds of one account to recover the losses produced in an-
other account. We note that certain account types (e.g.
IRAs) are subject to other laws (e.g. Regulation Z) further
complicating such debiting. We also recommend that the FCU
amend the language in its account and service agreements to
indicate this policy. This policy should not be applied ret-
roactively.
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Enclosure

Sincerely,

Hattie M. Ulan
Associate General Counsel
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Statutory Lien;

Final Interpretive Ruling and Po]~ey Statement

AGENCY: National Credit Union Administration (NCUA).

ACTION: Final Interpretive Ruling and Policy Statement.

SUMMARY: Even if a member’s loan is not secured by shares, under the Federal CreQit
Union Act a Federal credit union has the power to impress and enforce a lien upon that

member’s shares and dividends. NCUA is interpreting the Federal Credit Union Act to
authorize a Federal credit union: (a) to impress a lien at the time the loan is granted, for
instance, by noting the existence of the iien in its records at the same time the loan is
grantea, by reciting in the loan documents that shares and dividends are subject to the
lien or are pledged to secure the loan, or by adopting a bylaw or board policy to the same
effect; ana (b) to enl~orce the lien by applying the shares and dividends directiy to the
amount due on the loan without obtaining a court judgment, even if the credit union has
allowed the member to make withdrawals and even if a court judgment would be required
under state law before a statutory lien could be enforced.

EFFECTIVE DATE: December 16, 1982.

FOR FURTHER INFORMATION CONTACT: Robert i~i. Fenner, Deputy General Counsel,
or John L. Culhane, Jr., Senior Attorney, Department of Legal Services, National Credit
Union Administration, 1776 G Street, N.W., Washington, D.C. 20456 or telephone: (202)
357-1030.

SUPPleMENTARY INFORMATION: Section I07(Ii) ol the Federal Credit Union Act
states that a Federal credit union "shall have the power.., to Impress and enforce a lien
upon the shares and dividends of any member to the extent of any loan made to him anQ
any aues or charges payable by him." 12 U.S.C. 1757(11). Since 1979, NCUA haa taken
tne position that before a Federal credit union could enforce this lien it had to obtain a
court judgment on the ~ebt, unless state law would allow the creQit union to enlorce the
lien without going to court; once the credit union were to obtain a court judgment, it
coul(~ then apply the member’s shares to the outstanding loan balance. Credit Manual for
Federal Credit Unlon.~ 29 (Dec. 1979 e~.).



A credit union traae association and an attorney who represented several credit
unions asked NCUA to reconsider this interpretation, noting that it placed a credit union
at a a~sadvantage with respect to any other financial institution, which can usuaiiy offset
a borrower’s loan without going to court. After examining the legislative history of and
prior administrative interpretations of tt~e statute, N CUA proposed to interpret section
107(11) of the Federal Credit Union Act to preempt state law and to auti~orize a credit
union to enforce the lien on the shares and divi(~ends of a member by applying those
shares and dividends to the outstanding loan balance, as that interpretation appeared to
be more consistent with Congressional intent an~ with the contemporaneous
a~Iministrative interpretations of the statutory language. 47 Fed. Reg. 44340 (1982).

Comments on the proposed interpretation were submitted by 31 credit unions, 4
state credit union leagues, 2 national credit union trade associations, and 3 attorneys
(two of the attorneys represent state credit union leagues, the other attorney represents
a number ol~ credit unions). The commentors unanimously supported NCUA’s proposed
interpretation, although one of the attorneys and one of the trade associations requeste(~
that rather than limiting the interpretation to enforcement of the lien in the event of
default, NCUA expane the interpretation to discuss when the lien may be impressed and
to discuss the consequences of permitting withdrawals. The NCUA Board concurs with
these commentors that it would be best to aadress these related issues in one
interpretive ruling and policy statement.

Based on an examination of the legislative history ane the contemporaneous
administrative interpretations of the statutory language, NCUA believes that Congress
intenaed for the statutory lien to be a "floating" lien. That is, a Federal credit union
tl~at has impressed a lien on a member’s accounts possesses a lien on those accounts at
any time to the extent of the unpaia loan balance together with interest, fees, ane other
charges. The lien "floats" as outstanaing obligations, as weii as account balances, vary
from time to time. The lien enables a credit union to take priority over other creditors
when claims are asserted against a member’s accounts. See D. Brideweli, Bridewell on
Credit Unions 710 (1942 ed.) (quoting from the iViay-June-~-~-940 edition of ~oo~)erative
Savings, an official publication of the Farm Credit Administration, the agency then
~harged with a~iministering the Federai Credit ~L~nion Act).

If the credit union evidences its intent to do so, it may impress the lien when the
loan is grantea. This may be done, for instance, by noting the existence of the lien in the
credit union’s records at the same time the loan is granted, by reciting in the loan
aocuments that shares and dividends are subject to the lien or are pledgea to secure the
loan, or by adopting a oyiaw or board policy to tr~ same effect. See Credit Manual for
Federai Credit Unions 16, 17 (i~lay 1972 ed.); Handbook for Federai Credit Unions 18
(July 1947 ed.). 1~urtner, even though the lien has been impressed, the credit union may
permit routine withdrawals from a member’s account without waiving the statutory lien,
even if the withdrawals would reduce the account balance to a level below the
outstanding ineebtedness.

Generally, a credit umon may enforce the lien on the shares ana dividends of the
me~nber by applying those shares to the outstanding indebteaness. Section 107(11) of the
Federal Credit Union Act preempts state law; the credit union does not have to obtain a
court judgment to enforce the lien, even if a court judgment is usually required under
state law before a statutory lien can be enforcee. However, il the outstaneing
indebtedness is the result of extensions of credit unaer a credit card program, Section
169 of the Truth in Lending Act, 15 U.S.C. 1666h, and Section 226.12~d) of l~egulation Z,
12 C.F.R. 226.12(d), wili apply; these prowsions generally prohibit a Feaeral crea~t union
from offsetting a borrower’s indebtedness arising from a consumer credit transaction
under a credit card plan against fun(Is held by the credit union.



Accordingly, the NCUA Board is adopting a final interpretive ruling and policy
statement to read as follows.

Interpretive l~uling and Policy Statement (I~PS) 82-5

Section 107(11) of the Federal Credit Union Act states that a Federal credit union
"shall have the power.., to impress and enforce a lien upon the shares and dividends of
any member, to the extent of any loan made to him and any dues or charges payable by
him." If a credit union evidences its intent to do so, it may impress the lien when the
loan is granted. This may be done, for instance, by noting the existence of the lien in the
credit union’s records at the same time the loan is granted, by reciting in the loan
documents that shares and dividen~is are subject to the lien or are pledged to secure the
loan, or by adopting a bylaw or board policy to the same effect. The lien dates from the
time it is impressed and applies to all of the member’s shares outstanding at the time the
loan is made. If during the loan term the ~nember’s shares are reduced by withdrawal or
increased by deposit or dividend payments, the lien will apply to the balance of the same
from time to time and may be enforced with respect to any shares in existence at the
time of enforcement. The credit union may enforce the lien on the shares and dividends
of the member by applying those funds directly to the outstanding indebtedness, which
may include the unpaid loan balance together with interest, fees, and other charges. The
credit union does not need to obtain a court judgment to enforce the lien, even if a court
judgment is usually required under state law before a lien can be enforcea.

By the National Credit Union Administration Board, December ~, 1982.

l~ose n~ary Brady
Secretary

National Credit Union Administration Board
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~UI~IMARY: Even if a member’s loan is not secured by shares, under the Federal Credit

Union Act a Federal credit union has the power to i[npress and enforce a lien upon that

member’s shares and dividends. NCUA is interpreting the Federal Credit Union Act to

authorize a Federal credit union: (a) to impress a lien at the time the loan is granted, for

instance, by noting the existence of the lien in its records at the same time the loan is

granted, by reciting in the loan documents that shares and dividends are subject to the

lien or are pledged to secure the loan, or by adopting a bylaw or board policy to the same

effect; and (b) to enforce the hen by applying the shares and dividends directly to the

amount due on the loan without obtaining a court judgment, even if the credit union has

allowec~ the member to make withdrawals and even if a court judgment would be required
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SUPPLEMENTARY INFORMATION: Section 107(11) of the Federal Credit Union Act

states that a Federal ~redit union "shaii have the power.., to impress and enforce a lien

upon the shares and dividends of any member to the extent of any loan made to him and

any dues or charges payable by him." 12 U.S.C. 1757(11). Since 1979, NCUA had taken

the position that before a Federal credit union could enforce this lien it had to obtain a

court judgment on the debt, unless state law would allow the credit union to enforce the

lien without going to court; once the credit union were to obtain a court judgment, it

could then apply the member’s shares to the outstanding loan balance. Credit Manual for

Federal Credit Unions 29 (Dec. 1979 ed.).

A credit union trade association and an attorney wi~o represented several credit

unions asked NCUA to reeonsiaer this interpretation, noting that it placed a eredit union

at a disadvantage with respeet to any other finaneial institution, whieh can usually offset

a borrower’s loan without going to court. After examining the legislative history of and

prior administrative interpretations of the statute, N CUA proposed to interpret seetion

107(11) of the Federal Credit Union Act to preempt state law and to authorize a credit

union to enforce the lien on the shares and dividends of a memoer by appiying those

shares and dividends to the outstanding loan balance, as that interpretation appeared to

be more consistent with Congressional intent and with the contemporaneous

administrative interpretations of the statutory language. 47 Fed. Reg. 44340 (1982).

Comments on the proposed interpretation were submitted by 31 credit unions, 4

state credit union leagues, 2 national credit union trade associations, and 3 attorneys

(two of the attorneys represent state credit union leagues, the other attorney represents

a number of credit unions). The commen~ors unanimously supported NCUA’s proposed

interpretation, although one of the attorneys and one of the trade associations requested



that rather than limiting the interpretation to enforcement of the lien in the event of

default, NCUA expand the interpretation to discuss When the lien may be impressed and

to discuss the consequences of permitting withdrawals. The N CUA Board concurs with

these commentors that it ~voul~ be’best to address these related issues in one

interpretive ruling and poiicy statement.

Based on an examination of the legislative history and the contemporaneous

administrative interpretations of the statutory language, NCUA believes that Congress

intenae~l/or the statutory lien to be a "floating" lien. That is, a Federal credit union

that has impressed a lien on a member’s accounts possesses a lien on tt~ose accounts at

any time to the extent of the unpaid loan balance together with interest, fees, and other

charges. The lien "floats" as outstanding obligations, as well as account balances, vary

from time to time. The lien enables a credit union to take priority over other creditors

when claims are asserted against a member’s accounts. Se___~e D. Bridewell, Bridewell on

Credit Unions 710 (1942 ed.) (quoting from the iViay-June, 1940 edition of Cooperative

Savings, an official publication of the Farm Credit Administration, the agency then

charged with administering the Federal Credit Union Act).

If the credit union evidences its intent to do so, it may impress the lien when the

loan is granted. This may be done, for instance, by noting the existence of the lien in the

credit union’s records at the same time the loan is granted, by reciting in the loan

documents that shares and dividends are subject to the lien or are pledged to secure the

loan, or by adopting a bylaw or board policy to the same effect. See Credit i~lanual for

Feaeral Cre(]it, Unions 16, 17 (May 1972 ed.); Hanabook for Federal Credit Unions 18

(July 1947 ed.). Further, even though the lien has been impressed, the credit union may

permit routine withdrawals from a member’s account without waiving the statutory lien,

even if the withdrawals woul~l reduce the account balance to a level below the

outstanding indebtedness.



Generally, a credit union may enforce the lien on the shares and dividends of the

member by applying t~ose shares to the outstanding indebtedness. Section 107(11) of the

Federai Credit Union ~ct preempts state law; the credit union does not have to obtain a

court judgment to enforce the lien, even if a court judgment is usually required under

state law before a statutory iien can be enforced. However, if the outstanding

indebtedness is the result of extensions of credit under a credit card program, Section’

169 of the Truth in Lending Act, 15 U.S.C. 1668h, and Section 226.12(d) of Regulation Z,

12 C.F.R. 226.12(ci), will apply; these provisions generally prohibit a Federal credit union

from oft~etting a borrower’s indebtedness arising from a consumer credit transaction

under a credit card plan against funds held by the credit union.

Accordingly, the NCUA Board is adopting a final interpretive ruling and poiiey

statement to read as follows.

Interpretive Ruling’ and Policy Statement (IRPS) 82-5

Section 107(11) of the Federal Credit Union Act states that a Federal credit union

"shall have the power.., to impress and enforce a lien upon the shares and dividends of

any memi~er, to the extent of any loan made to him and any dues or charges payable by

him." If a credit union evidences its intent to do so, it may impress the lien when the

~0an is granted. This may be done, for instance, by noting the existence of the lien in the "

credit union’s recoras at the same time the loan is granted, by reciting in the loan

documents that s.h.ares and dividends are subject to the lien or are pledged to secure the

loan, or by adopting a bylaw or board policy to the same effect. The lien dates from the

time it is impressed and applies to ail of the member’s shares outstanding at the time the

loan is made. If during the loan term the member’s shares are reduced by withdrawal or



increased by deposit or aividend payments, the lien will apply to the balance of the same

from time to time and may be enforced with respect ~to any snares in existence at the

time of enforcement. "The credit~ union may enforce the lien on the shares and dividends

of the member by applying those f~nds directly to the outstanding indebtedness, which

may include the unpai~i ioan balance together with interest, fees, and other charges. The

credit union does not need to obtain a court judgment to enforce the lien, even if a court

judgment is usually required under state law before a lien can be enforced.

By the National Credit Union Administration Board, Decemberi~. , 1982.

Rosemary Brady

Secretary

National Credit Union Administration Board
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