
NATIONAL CI::::IIEDrr UNION ADMINISTRATION

WASHINGTON, D,C.

March 14, 1992

Doreen G. Fox
Vice President/Marketing
Kirtland Federal Credit Union
P.O. Box 80570
Albuquerque, New Mexico 87198-0570

Re: In~Eability o~Jo~t~ccounts anaTestamentary Accounts~
(Your Letter of August 16, 1991)

Dear Ms. Fox:

You requested a reconciliation of Example No. 3 of Section B.
Testamentary Accounts in the Appendix to Part 745 of the NCUA
Rules and Regulations ("Example No. 3"), with a letter to
Marsha Majors, Member Services Manager, U.S. New Mexico Fed-
eral Credit Union ("FCU"), entitled "Share Insurance Cover-
age", ~ g~ 34), £99~ (the "June 30, 1991 Letter"). Upon
~idewa~ion,~we hold that Example No. 3 controls over
anything inconsistent in the June 30, 1991 Letter and have so
notified U.S. New Mexico FCU. We regret the delay in re-
sponding to your letter.

ANALYSIS

Example No. 3 reads as follows:

Question: Members H and W jointly invest in a
"payable-on-death" account for the benefit of their
son, S, and daughter, D. The account is held by H
and W with right of survivorship. What is the
maximum insurance coverage available on the ac-
count?

Answer: Since S and D are the children of H and W,
the account will be insured up to $i00,000 as to
each beneficiary separately from any accounts of
the owners, H and W (§745.4(b)). H would be en-
titled to $i00,000 insurance for S and $I00,000 for
D. W would be entitled to the same coverage for a
total of $400,000 on the account. However, upon
the death of either H or W, insurance coverage
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would be reduced to $200,000.
Appendix, §B, Example No. 3.

12 C.F.R. Part 745

This example appears in Section B of the Appendix to Part 745
of the NCUA Rules and Regulations. Section B is entitled
"Testamentary Accounts." The June 30, 1991 Letter clarifies
that,.am e~nt ~a~ be both a joint account an~ a testa-
mentary account at the same time for NCUSIF insurance c~eT-
avo .~~ This statement remains NCUA policy; a single
account is never doubly insured under different NCUSIF ac-
count classifications simultaneously. The June 30, 1991 Let-
ter stated that a joint account/payable-on-death account, or
a joint account with a designated beneficiary in the event of
the death of the accountholder, is treated as a joint owner-
ship account first, and operates as a testamentary
payable-on-death account only when one joint owner remains.
This result was based upon the specific account language pro-
vided and a reading of the relevant New Mexico statutes. See
N.M. Star. Ann. §S45-6-I01 et seq.

After further examination, it is clear that the NCUA need not
follow state law regarding account classifications. Even if
an account may legally be created under state law, the NCUA
still renders a final determination as to the NCUSIF insur-
ability of any account. See 55 Fed. Reg. 43087, 43088 (Octo-
ber 26, 1990) (enclosed).

Example No. 3 is clear that a.~-#~m~a~~f hus~nd and~
a payable-on-dea~ option is ~o be insured by tMe

~NCUSI¥ as.a ~e~stamemEary a~un~. See 12 C.F.R. §745.4. A
letter has been sent to U.S. New Mexico FCU to clarify this
point to them.

Enclosure

GC/MEC:sg
SSIC 7000
91-0833

Sincerely,

Hattie M. Ulan
Associate General Counsel
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’- ~ust file a nouce to that effect. The

~
- credit union submitting the notice shall

L be notified in writing of the date on
F.~ which all required information is

"received and the notice is accepted for
.. processing. Before the end of the 30-day
¯period beginning on the date NCUA

accepts the informs(ion for processing,
.~ the Regional Director will issue a

written notice to the individual and the
credit union of disapproval or approval

¯ of the proposed official or employee. If,
after the 30-day period has ended, the

: individual has not been informed in
writing of NCUA’s disposition, the
individual shall be considered approved.

(2| Waiver of prior notice requirement.
Parties may petition the appropriate
Regional Director for a waiver of the
prior notice required under this section.
Waiver may be granted if it is found that
delay could harm the credit union or the
public interest. Any waiver shall not
affect the authority of NCUA to issue e
Notice of Disapproval within 30 days of
the waiver, or within 30 days of any
subsequent required notice.

{3} Election of directors or credit
committee members. {i} in the case of
the election of a new member of the
board of directors or credit committee
member at a meetin~ of the members of
a federally insured credit union, prior
notice is not required. However. a
completed notice must be filed with the

! -~..,. appropriate Regional Director within 48
; ’ hours of the election.

! ~i (ii} If a director or credit committee
": member is disapproved by NCUA. the

board of directors of the credit union
may appoint its own alternate, to serve
until the next annual meeting,
contingent upon NCUA approval.

{e) Commencement of sez~,ice. A
proposed director, committee member or
semor executive officer may beem to
serve temporarily until the credit umon
and the individual are notified in writing
of NCUA’s approval or disapproval of
the proposed addition or employment.

(~ Notice of disopprovol. NCUA may
disapprove the individual’s serving as a
director, committee member or senior
executive officer if it finds that the
competence, experience, character, or
integrity of the individual with respect
to whom a notice under this section is
submitted indicates that it would not be
in the best interests of the members of
the credit union or of the public to
permit the individual to be employed by,
or associated with, the credit union. The
Notice of Disapproval will advise the
parties of their rights of appeal pursuant
to pan 747 subpart L, of NCUA’s
Radiations (12 CFR 747.1~01 et seq.).

PART 741---(AMENDED]

1. Part 741. Requiremems for
Insurance, ~s amended as follows:

2. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757. 1766. 1781
through 1790. and Pub. L. 101-73. Section
741.9 is also authorized by 31 U.S.C. 3717.

§§ 741.8-741.12 [Rede/tgnated as
§§ 741.9-741.131

3. Sections 741.8. 741.9. 741.10. 741.11
and 741.12 are redesignated as § § 741.9,
741.10, 741.11. 741.12 and 741.13.
respectively.

4. A new § 741.8 is added to read as
follows:

§741.8 Reporting requirements for credit
unlons tlmt ~ra newW ~srterecl or in
~ ~mdlUon.

Any federally insured credit union
chartered for less than 2 years or any
credit union defined to be in troubled
condition as set forth in § 701.14(b}(3)
must adhere to the requirements stated
in § 701.14(c] concemins the prior notice
and NCUA review. Credit unions must
submit required information to both the
appropriate NCUA Resional Director
and their state supervisor. NCUA will
consult with the state supervisor before
makin~ its determination pursuant to
§ 701.14(d)(2] and (f). NCUA will notify
the state supervisor of its approval/
disapproval no later than the time that it
notifies the affected individual pursuant
to ~ 7m.~4(d)(1).
[FR Doc. 90-25383 Filed 10-25-g~.~45 a.m]

12 CFR Part 741

Requirements for Insurance

AGENCY:. National Credit Union
Administration (NCUA).
~no~ Final amendment.

smitutnv:. A limited number of states
authorize state-chartered credit unions
to offer "uninsured membership shares."
These shares are at risk to the member
in the event of liquidation of the credit
union. The purpose of this final
amendment is to provide that. as a
condition of federal share insurance,
federally insured state-chartered credit
unions may not offer these uninsured
shares. This amendment will only affect
a small number of credit unions.
£v~,.’~We O~e: November 26, ~990.
~oo~esse.s: National Credit Union
Administration, 1778 G Street NW.,
Washington. DC 20456.

Michael J. McKenna, Office of General

Counsel. at the above address or
telephone: 1202| 682-9630.
SUPPLEMENTARY INFORMATION

A. Background
In general, the aggregate of a

member’s individual share accounts in a
federally insured credit umon is insured
up to $100,000 by the National Credit
Union Share insurance Fund (NCUSIF).
There may be as many as thirteen state
statutes, however, that authorize state-
chartered credit unions to have
uninsured membership shares. The
amount of a member’s uninsured share
may be as little as a few dollars or as
much as several thousand dollars,
depending on state law and the policies
of the individual credit union. In any
case, a situation is presented where,
even though the member may have
si~nlficandy less than $100,000 in his
combined individual share accounts, an
initial amount of the member’s funds is
not insured.

The NCUA has a number of concerns
with uninsured membership shares:
.-Section 207(k)(1) of the FCU Act {12

U~q.C. 1787(k}(1)} states in part that
"the term ’insured account’ means the
tots/amount of the account, in the
member’s name (after deductins
offsets} less any part thereof which is
in ~xcess of S10~.000" and that "in
daterminln~ the amount dam an),
member, there shall be addmi together
all accounts maintained by him.
¯ ¯ "."Thus. the YCU Act dmm not
appear tu~ontemplata uninsured
nmmbership shares: rather, it
indicates an intent to provide
insurance coverage on all of the first
$100.000. This is consistent with the
pu~ese of share insuran~, to protect
the average saver.

--Federally insured credit unions are
required to place an official sign,
regardin~ federal insurance coverage
up to S100,000. at all branches and at
all teller stations or windows where
insured shares are received (see ~2
CFR 740.3}. Also. many credit unions
routinely advertise federal insurance
coverage up to ~100,000. NCUA is
concerned that if federally insured
credit unions require or offer
uninsured membership shares,
coniusion will inevitably result, even
where good faith efforts are made to
disclose the uninsured status of the
account. The failure of a crndit umon
offering these accounts is likely to
result in substantial adverse public
reaction, litigation, and potentially
increased liability to the National
Crmtit Union Share Insurance Fund.

--There appears to be no effective and
coherent plan. on the part of some
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credit unions offering or planning to
offer these accounts, to deal with
losses that must be absorbed by
uninsured shares, Important questions
are not addressed, including whether
other capital accounts are used first to
absorb losses, what type of notice ;s
to be provided to members, whether
the member is obiiaated to replenish
the shares, and whether the credit
union is obliaated at any point to
restore amounts used to absorb
losses.

--Proponents of the uninsured
membership share concept 8raue that
these shares serve as an additional
source of capital to support more
rapid-asset growth and to enable
credit unions to fund new programs
and services, While NCUA
encouraaes sound levels of asset
~rowth. it is concerned with the
potential for the use of uninsured
share to support excessive rates of
yowth. It is noted that federal credit
unions, and the vast majority of state-
chartered credit umons, continue to
successfully use the traditional
method of bufldins capital, i.e., settl~
aside eamm~ to’both support
reasonable rates of asset IUowth and
improve overallcepital levels.

The NCUA Board published a
proposed rule prohtbltin~ uninsurmt
membership shares on May & 19~0. with
a sixty.day comment period (#ee ~ FR
18813). Forty comments were received.
Fifteen of the commentate were state-
chatered credit unions and ten were
federal credit unions. Six of the
commenters were credit umon leagues
and six were state aaencies. Three
comments were received from national
credit union trade associations.
C. Discussion

The commenters were split on the
desirability of the proposed amendment.
Most of the commenters supportm~ the
prohibition cited NCUA’s m~merus set
forth in the proposed rule and noted
above as the basis of their position, with
a number of commemers specifically
statin~ that uninsured membership
shares will lead to sianificant confusion
among members concemm8 insurance
coverage. A number of communters
believe that the practice is inherently
unsafe and unsound.

Half of the commenters disa~.ed
with the proposed rule. Ten �ommentate
stated that uninsured membership
shares are a necessary mec~hanism to
accumulate cop[teL Six commentate
disapproved of a blanket prohibition on
uninsured membership sherse but
recommended allowins uninsured

membership shares with a limit placed
on the amount of share, typically
somewhere between $100,00 and
$200.00.

Six commenters believe that NCUA
has no authority, to prohibit uninsured
membership shares in state-chartered
credit unions, They statcd that section
201(b)(?) of the FCU Act requires an
aareement from credit umons applying
for NCUSJF insurance "not to issue or
have outstanding any account" " "the
form of which, by re~qdation or in
special cases, has not been approved by
the Board except for accounts
authorized by Stets law for State credit
unions," These commentate believe that
this lunauage expressly permits the
states to determine which member
aocounts ere penn~ible for federally
insured state-chelated credit unions.

The NCUA Board disagrees with the
commentate’ analysis. The Boerd
believes that the commenters are
miscoustrulnS section 201(b)(7~ of the
FCU Act. The faro that 8 credit union
does not have to receive approval by the
NCUA Board for state-authorized
accounts does not mean that ff the
practice is unsafe und unsound, the
NCUA Board may not prohibit the
account 8s a condition of inauranco.
Any other interpretation could lead to
absurd restdte. It would al/ow the states
to permit any type of account, without
resani to risk to the Share Insurance
Fund.

Twelve commenters disasreed with
NCUA’s reasonin8 that confusion may
8rise amens members 8bout the
uninsured status of uninsured
membership shares which may cause
adverse public reaction and liti88tiun
and could be a ~’eat to the NCUSIF ff a
credit union offerin8 these accounts
failed. These commentate believe that
concerns in this area could be
adequately addressed by reaulation of
tin[neared shares, in reaard to increased
liability to the NCUSIF. these
comme-,tere believe that. because the
sheres are uninsured, the only risk
would come from inadequate disclosure.
which NCUA can resulate. Numerous
commentate 88reem~ with the proposed
tabulations �ited the disclosure problem
as the prtmery reason for their support
of the prohibition.

Nine commentem dis88reed with
NCUA’s �on~rn that there is no
coherent plan by credit unions offer[he
or plunnin~ to offer uninsured
membership 8heres for dealin~ with
Iceses on these types of accounts. The
commente~ believe that NCUA can
promulgate re~iatious to create an
effective and coherent plan concermn~
how to deal with losses that must be

absorbed by uninsured memoership
shares.

Althougi~ NCUA could resuiate this
area, the NCUA Board’s belief that this
type of activity presents potential safety
and soundness problems dissoadz~’ the
Board at this time from encourasing .the
development of uninsured membership
share through the regulation of
disclosure requirements and plans for
losses.

Ten commenters disaareed with
NCUA’s concern that the traditional
mechanisms for raisin~ capital are
adequate and that urgusured
membership shares may be used to
support excessive ~rowth. The
commenters believe that these accounts
will serve as additional capital to
eheorb investment, loan
opmatin~ losses. They believe any
coucern about unhealthy met ~.owth
can be handled by tabulation. While it
miaht be possible to reduco this concern
though regulation, variants m state
laws concermn~ m~usu~d memberchi!~
shares make the adOl~ton of a uniform
system of re~lation by NCUA
imprac~ceL and the Board ~ont~uas to
believe that any benefits of ~h action
are outwei~hted at this time by the
conce~ expressed in the B~.k~ound
discussion above. The Bo~d.h~ adeted
the proposed amendmunt in fl~l form
without modificatio,,-

Paperwork ILeduction Art
The proposed amundmam daes not

contain any paperwork requirements.
Regulatory Flexibility A~t

The NCUA Board has determined and
certifies that the proposed ssmmdmem
will not have a significant economic
impact on a substantial number of smail
credit unions. Accordingly. the Board
has determined that a Regulatory
Flexibility Analysis is not reqttired.
F.xecuu’ve Order 1~: £)~)~’t on t~e
St~t~s and SWte.~hartered Credit
Ua~m#

The NCUA Board is aware of ordy
four federally insured state-chm’tered
credit unions that currently offer
uninsured membership shares. Under
the rule. those credit unions chouJd
coordinate with their appropriate
Regional Director to either pay out the
uninsured shares or convert them to
insured shares status. Although the
amendment does restriot federally
insu~d state-chartered credit unious
from implementing authority Ss"unted
under state law. the NCUA believes that
the protection of the NCUSIF warrants
the prohibition. Since the number of
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eHected credit umons is minimal, the
emendmenl wi)l not nave a substanua|
�~ect effect on the states, on the
~s~ between ~e n~tional
8o~m ~d ~e state& or ~ the
~bution of power and
~ponsibilities amen8 the various levels
of 8ove~ment.

sh~s.
By ~e N~t~nai Cr~t Union

1~.
~ B~sr,

PART 741--REQUIREMENTS FOR
INSURANCE

1. The ms~hm’ity �~tatk~ for part 74"1
rev~.,d to read as follows:.

AMhorif~. 12’ U.S.C. 17~. 1781L ~
through 1790 and Pub|k: Law 101-~. Secbon
741.~’~ a~ *ssmmi zm1~ ~I ~ ~TT.

2. A new § 741.14 is ad~d to read as
follows:

12 CFTI Pelt 747

Rules of Practice and

AGENCY: Nations~ Credit Union
Administration
Am’lo~: Fill

SUMMARY:. NCUA is adding e new
subpart L to l~art 747 of its Regtdation~
AIong with new § § 701.14 a~d 741.18.
issued concurrendy ~ this action.
subpart L impismems recant
amendments to the Federal Credit Union
Act requmng prior notice and N’CUA
approval of senior management chanKes
in certain federally insured credit
unions.
OA’rES~. November 26, 1990,
AOORESSES: b~tiomd Credit Union
Administratmn. 1776 G Street NW..
Washington. DC 20456.

FOR FUll’tHai INFOIIMATIOI~ ~o#’rACT:
Michae| |. Mckenna. Staff Attorney.,
Of~ of ~ Co~i, at the
adds or tde~ne: (2~ 582-9630.
SUP~ME~ARY INFORMA~ON:

A. Background

The Financial Institutions Reform.
Recovery. and F.~orcement Act of 1989
(FIRREA) amended the FCU Act by
adding a new section 212 |12 U.S.C.
1791}. Section 212 requires specified
categories of federa|ly insured credit
unman to famish NCUA with a least 30
days’ no*ice before adding any
individual to the beard of dire~tore or
credit or supervisory committees or
employin~ and individual as a senior
execmve afficex. A federally insured
credit ~zz is covered by the notice
requirement if the credit unimz: (1) Has
been cl~rte~ed ~e~ than 2 years, or (2}
is otherwise is a "troubled condition."
as defismd in § ?0~.~4 of NCUA,’e
Regulations. Sectims 21~ also prohibits
ti~ cred~ ~i~n born addins the
individmd ~ the boaxd or committee, or
employing the individual as a san/or
executive officer, if NCUA issues a
Notice o~ Dfsapproval. N’CUA is sddin~
subpart L to part ?47 of its l~egu[ations
to set forth the z~izts t~t an indi~dua]
or a credit union may exercise and
procedures which m~ be foUowed
when NCUA iszmzs a Nctir, e of
Disapproval pursuam to section 212 of
th~ FCU Act.

B.Commm~
Tim N~JA Board issued a proposed

rule on March m. z99o (5~ FIZ ZZSS~ 4/6/
90|. ~ comments were received.
Tldrty of the commenters were federal
credff unions. Four commentm were
state credit union leagues and three
were national credit union trade
associations. Two comments were
received from state regulatory agencies.
Comments wes~ abo sectored from 8
law firm am~ a binding’s trade
association. As many �on~nenters
favored the proposed rule as opposed it.
with most commentate recormnendin8 at
least one chan~e in the f’mal reSs~]ation.

A number of commenter found the
time frame set forth in the proposed rule
excessive and potentially unwurkab~e.
Other con~nenters found the substance
of the no~e and appee! 17n~s~ons
confusing.

Hav~r~ considered these commmus.
and after further staffreWew, the Board
has made su~stemiat rev~ions m order
to clarify the final ruJe.

C.Section.by-Section Discussion

Section 747.1291 sets forth the scope
of sublmn L It is substam~ally the seine
as in the proposed rule. Reference has

been added to the credit and
supervzsory committees in order to
ctarify that the rule does not app|y to
other internal comm;ttees of fhe cre~iit

Se~ion 747.I202 sets forth criteria the
NCUA Board or its designee will use to
issue a Notice of Disapproval. i,e.. that
the individual’s competence, experience.
character, or integrity indicate that it
wom’d not be in the best interest of the
members of the credit uraon or of the
public to permit the individual to be
assocmted w~th the credit re’don. The
two subsections of the proposed rule
have been combined, with no change in
substance.

So,ion 747.1203 sets forth procedures
to be followed where ¯ Notice of
Disapproval is issue& Th~s section
provides that the notice will be served
on the credit union and the individual
and describes the required content of
the Notice. This section has been
revised to clarify that. prior to decidinl~
whether to appeal to the NCUA Boar&
the individual and the credit union may
request the Regional DL-ector’s
reconsideration. This information will
be cuntained in the Noti~8 of
Disapproval.

Sectio~ 747.1204 sets forth proc.gdares
for an sppe~ to the NCUA Board or its
de~ig~ of - d~pprov~ by the
Regions1 Director. ~ ~tian
that, w~ddu lS days a~ter recent of a
Notice of Dia~j~ova~ or ¯ dani*a o~ a
request for recanekimetion, the
individual or �~e~t union may submit an
appeal to the NCUA Board. The sect~m
states that the appeal shall be in writing
and describes the requh’ed contents of
the appeal. Appeeb wi|| be 6eckied by
the board within 90 days oi ~-eceUpt of all
reqmred inforn~t~on. The section
replaces § § 747.1~04 and 747.1205 of the
proposed rule. which had proposed oral
hearing procedures for appeals. The
Board has determined, based on
considerations of thrm. costs.
agency resom’ces, that appeals on the
writte~ record are preferab~8 to
hearings.

New § 747.1205(a) of subpart L
pre~videa that a failure to f’de au A~pasL
either to the initial determination or a
derision on a request for
reconsideration, is a faltm.e to exhaust
administrative remedJes’a’nd the
delermination or decision wi~ be
deemed to have been accepted by. and
binding upon. the individual or credit
union. Se~tton 747.1205(b) sets forth
those |urisdictione wtmre a pmitmner
may seek judicial review.


