
NATIONAl CI::::iEDrr UNION ADMINISTRATION

WASHtN(~TON, D.I~, 20456

May 4, 1992

Carolyn J. Murphy
Regional Vice President
Field Service
Cash Equivalent

Clearing Corporation
Pacific Fianancial Plaza
840 Newport Center Dr.
suite 680
Newport Beach, CA 92660

Re:
(Your Letter 0f~pril 8, 1992)

Dear Ms. Murphy:

Y~.X~~R,.M~k endorsement of investment products, in-
cluding certificates of deposit and time deposits, offered by
Cash Equivalent Clearing Corporation ("CECC"). NCUA does not
endorse specific individual investment products. Investment
decisions should be made by the board of directors of a fed-
eral credit union ("FCU") in accordance with guidelines
within legal parameters reflecting each FCU’s particular
needs.

Nor does NCUA opine upon the legality of specific investment
schemes. We suggest that counsel for each FCU investing in
your products make the determination of the legality of such
investments in accord with relevant law, regulations and NCUA
policy.

ANALYSIS

FCU investment and deposit authority is governed by Sections
107(7), (8) and (15) of the FCU Act and Part 703 of the NCUA
Rules and Regulations. See 12 U.S.C. §S1757(7), (8), and
(15) and 12 C.F.R. Part 703 (both enclosed). Under Section
107(8) of the FCU Act, an FCU may make deposits in national
banks and in state banks, trust companies, and mutual savings
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banks operating in accordance with the laws of the state in
which the FCU does business, or in banks or institutions the
accounts of which are insured by the Federal Deposit Insur-
ance Corporation. Several prior opinion letters regarding
investments in certificates of deposit, time deposits and
like products are enclosed for your guidance. See NCUA Opin-
ion Letter from me to Tobias E. Timm, McDonald & Company, en-
titled "Bank Notes," dated December 3, 1991; NCUA Opinion
Letter from me to Morgan Reed, U.S. Sterling Capital Corpora-
tion, entitled "Federal Credit Union Investment Authority,"
dated January 2, 1991; NCUA Opinion Letter from me to Carl A.
Bright, Irwin Union Bank and Trust, entitled "Irwin Union CD
Program," dated November 30, 1990; NCUA Opinion Letter from
me to Mitchell C. Glass, Eastern Airlines Federal Credit
Union, entitled "Investment in Yankee Dollars," dated May 16,
1989; and Letter from Valerie J. Best, Senior Attorney, FDIC,
to me, dated November 16, 1990.

An FCU is required to establish written investment policies
consistent with the FCU Act, NCUA’s regulations and other ap-
plicable laws and regulations which are to include policies
regarding the FCU’s: investment purposes and objectives;
delegations of investment authority; investment limits; matu-
rity limits; interest rate risk; credit risk; approved secu-
rities dealers/brokerage firms; and securities safekeeping
and safekeeping facilities. 12 C.F.R. §703.4. Any involve-
ment by an FCU with CECC must be in accord with the FCU’s in-
vestment policies.

The products and services offered by CECC comprise an invest-
ment program. The discussion in NCUA Letter to Credit Unions
No. 92 (August 13, 1987) (enclosed) applies to investment
programs as well as mutual funds. NCUA does not issue opin-
ions on the legality of particular investment programs. FCUs
are "encouraged to explore the full range of investment op-
tions available, and then to make an investment decision that
is in the best interests of the FCU." NCUA Letter to Credit
Unions No. 92, p.2. FCUs are responsible "for establishing
and supporting the legality of any of its investments. If in
doubt about a particular investment, FCU’s are encouraged to
obtain the opinion of qualified legal counsel." Id-- NCUA
does not endorse specific investment programs.

It is unclear to us whether your products or services involve
a delegation of investment authority from FCUs to CECC. Sec-
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tion 113(6) of the FCU Act (12 U.S.C. §1761b(6)), provides
that the board of directors of an FCU "shall have charge of
investments." It has long been NCUA policy that the board of
directors of an FCU may delegate its investment authority
only if certain conditions are met. Before delegating its
investment authority, the board should investigate to its
satisfaction the integrity and financial condition of any
third party investment manager. The delegation should be
noted in the FCU’s investment policies, the extent of the
delegation of investment authority must be specifically
stated, and the delegation must be made in writing by board
resolution. Under no circumstances should the third party be
given total authority to invest credit union funds with no
FCU board of director oversight. The determination as to the
permissibility of a particular investment program, as well as
its suitability for a particular FCU, should only be made by
the board of directors of the FCU, with the advice of coun-
sel. FCU boards may also want to contact their bonding com-
pany for further guidance.

This letter should not be interpreted as either an approval
or endorsement of your products. It is merely a discussion
of the issues to be addressed in making a determination on
the legality and suitability of a particular program.

Sincerely,

Hattie M. Ulan
Associate General Counsel

Enclosure

GC/MEC:sg
SSIC 4660
92-0424



§ 1754            § 104
Approval of organization certificate.--The

orEamzauor; certificate shall be presented to the
Board for approval. Before any orgamzauon
certificate is approved, an appropriate invesuga-
tion shall be made for the purpose of determining
Ill whether the organizauon certificate conforms
to the provisions of this chapter: ~21 the general
character and fitness of the subscribers thereto:
and 13~ the economic advisability of establishing
the proposed Federal credit umon. Upon approval
of such orlzanization certificate by the Board it
shall be the charter of the corporation.’ and one of
the originals thereof shall be delivered to the cor-
porauon after the payment of the fee required
therefor. Upon such approval the Federal credit
union shall be a body corporate and as such. sub-
ject to the limitations herein contained, shall be
vested with all of the powers and charged with all
of the liabilities conferred and imposed by this
chapter upon corporauons orgamzed hereunder.

§ 1755 § 105
Fees.--~a) In accordance with rules prescribed

b :~ Board. each Federal credit union shall pay to
the Administration an annual operating fee which
may be composed of one or more charges identified
as to the function or funcuons for which assessed.

(b~ The fee assessed under this section shall be
determined according to a schedule, or schedules.
or other method determined by the Board to be
appropr,ate, which gives due consideration to the
expenses of the Administration in carry,rig out
responsibilities under this Act and to the ability of
Federal credit unions to pay the fee. The Board
shall, among other tnin¢s, determine the periods

~zereo[.

{:~ [f "~he annual operating ".ee L~ ¢omnos~-,]

:~avab{e nv a Federai credit umon and the
ma%" ,.V~lVe [~vment ,9~ ~v or ~ other
,2omurlsln~ tr.e fee. ,.v;tn respect to the ve&r ’r
which 115 ,matter ~s ~ssuoa. or in Which fin&l
,uuon is maoe ,n ItS Ilauid~[lo~ nr the Charter
ceied.

~dl All oueraun£ fees shall be deDos~ted w~tn the
Treasurer of the United States for the account of
me Admm~strauon and may be expended by the
Board to defray the expenses incurred ,n carrym£
out the provisions of this Act inciuding the ~xam~-
nation and supervision of Federal ~redit umons.

~e)(l) Upon request of the Board. the Secretary
of the Treasury shall invest and reinvest such por-
tions of the annual operating fees deposited under
subsection (d) as the Board determines are not
needed for current ope~uons.

(~) Such investments may be made only in
interest bearing seeuhties of the United States
with maturities requested by the Board bearing
interest at rates determined by the Secretary of
the Treasury. taking into consideration current
market yields on ou~mnding marketable obliga-
uons of the United States of compa~ble maturi-
ties.

(8) All income delved from such investments
~d reinvestments shall be de,sited to the ac-
count of the Administ~tion described in subsec-
tion (dl.

§ 1756            § 106
Reporta and examination$.--Federat credit

unions shall be under the supervision of the Board.
and shall make financial reports to ~t as and when ~t
may require, but at least annually. Each Federal
credit union shall be sub}ect to examinauon by. and
for this purpose shall make ~ts books and records
accessible to. any person designated by the Board.

§ 107
Powers.--A Federal credit union shall have suc-

cession in its corporate name during its existence
and shall have power-

(1) to make contracts:
{2) to sue and be sued:

(3~ to adopt and use a common seal and alter
the same at pleasure:
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¯ ,+~e~ hereto, an~ exten~ lines of credit to :is mem-
3ers. zo omer treat umons, and to eremt umon
,r+amzat:ons and to parnctpate wltn otner treat
~nlons ,treat umonor~anlzatlons, or ~inanmalor-
+amzattue+s :n roaring loans to credit unton mere-
nets :n accordance w;th the followmg:

.~+ Louns to memoers +hail be made
conformity ’.v~m crtterta established +v the boar=
of directors: Prorated. T~at--

,~+ a remdentiat real estate loan on a one-
to-four-family dwelling, including an individual
operauve umt. that tm or will be the principal
remdenee of a credit union member, and which
secured by a first lien upon such dweiting, and may
have a maturity not exceeding thirty years or such
other limits as shall be set by the National Credit
U nion Admimmtration Board iexeept that a loan on
an mdividual cooperative umt mhall be adequately
secured as defined by the Bo~rdl. subject to the
rulem and regulationm o~ the Board:

mobile home. ~hich shall be sec~ed b~ a ~rst lien
on such mobile home. to ~ u~ b~ ~he c~it ~mon
member ~ his residence. ~ loan ~or the
alteration, o~ lm~revement o~ a ~esidential dwell-
i~ ~hich i~ the ~e~idence o~ a c~it ~nion
member, o~ a s~on~ mo~a~e loan s~ure~ b~
~esidential ~ellin~ which is ~he residence o~ a
credit union mem~r, shall have a maturity not to
exceed 15 yea~ or any longer te~ which ~he Bo~d
may allow.

~iii) ~ ~oan secured by the insurance or
guarantee of. or with advance commitmen~ to pur-
c~a+e t~e [oan by. the Federal Gove~ment. a State
~overnment or any agency of eRher may be made
for t~e maturity +nd under the terms and condi-
tions specified in the law under which such insur-
ance. guarantee, or com~+men~ is provide:

~ivt a loan or aggregate of loans~ to a
director or mem~r of the supe~isory or cr~it
committee of the c~dit union making ~he loan
which exceeds $10.~ plus pledged shares, be
approved by the ~ard of director:

~v~ loans to o~her mem~ for which
directors or membe~ of ~he supe~’isory or credit
committee ac~ as guamn+or or endo~er be
approved by the board o+ directo~ when such
loans standing alone or when added ~o any ou~-
standing loan or loans of ~he gua~n~or or endo~er
exceeds $~0+000:

¯ ++r centum :++~," annurr,, nn tr.e u:+.: a:tl D:.I.&~.llC+ ’".U.’_ -

, [l a~ter eonsuitatton with tree appropriate
mtttees of the Congress. the Department of Trea+-
arv. and the Federai :’{nanem. ,.nsutut:on
~.e~ulatory a~enmes an ,.Rterest rate ee~iin~ =x-
ceedin~ such ~5 per eentum per annum rate. ~or
nenods not to exceed ~ months, ff it determines
that money market interest rates nave rosen over
the preeedin~ ~x-monm period and that urevamn~
interest rate levels threaten the saietv an= sound-
ne~ of individual eremt umons as evidenced by
adverse trend~ in liquidity, capital, earnmg~, and
growth: and

~[II a higher interest rate eeiting ior Agent mem-
bers o~ the Central Liquidity Facility m carrying
out the provi~ion~ o~ title III for such period~ as the
Board may

~viil the taking, receiving, re~’ing, or
eh~ging o~ a ~t~ o~ interest greater than i~
lowed by thi~ p~rag~p~, when knowingly done.
~11 b~ d~m~d a ~or~iture o~ the entire interest
which th~ not~. bill. or other evid~n~ o~ debt
ea~ri~ with it. or which ha~ b~n agreed to be paid
t~reon, l~ ~u~h greater rate of interest ha, been
p~id. the person by whom it has been paid. or his
legal repre~nt~tive~, may reeover back from the
credit ~nlon takin~ or reemvin~ the ~ame. n
a~uon in th~ nature o~ an aeuon of d~bt. the
amount o~ interest paid: but such action must
commenced within two years from the time the
u~uriou~ eolleetion wa~ made:

<viii~ a borrower may repay his loan. prt-r
to maturity in whole or m part on any business ,lay
without penalty, except that on a first or second
mortgage loan a Federal creolt umon may retlmr~
that any partial prepayments t II be made on the
date monthly ins~llments are due and lid be m the
amount of that par~ of one or more monthly inmtatl-
merits which would be applicable to prmclpal:

<ixl loans shall be paid or amortized m
accordance with rules and regulations prescribed
by the Board after taking into account the needs or
conditions of the borrower~, the amounts and dura-
tion of the loans, the interests of the members and
the credit unions, and such other factors as the
Board deems relevant:

~x} loans must be approved by the credit
committee or a loan officer, but no loan may be
made to any member if. upon the making of that
loan. the member would be indebted to the.Federal
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16) To receive from its members, from other
credit umons, from an officer, employee, or agent
of tho.~e nonmember umts of Federal. Indian
Tribal. ~t’.,te. or local ~’overnments and political
.~ubdivi.~ions thereof enumerated in section 207 of
thi.~ Act ~nd in the manner so prescribed, from the
Centrul Liquidity Facility. and from nonmembers
m the cm~e of credit umons serving predominantly
low-income members las defined by the Boardl
payments, representing equity, on-(A) shares which
may be issued at vm’yi. ng dividend rates: (B) share
certificates which may be issued at vm-ying dividend
rates and maturities: and (C) sh~’e dralt accounts
authorized under Section 205(f); subject to such
terms, r~tes, and conditions ~s may be established
by the bo~xd of directors, within limitations pr~
scribe~d by tlm Board.

~, o invest its funds ~A~ in loans exclusively
to members: ~B| in obligations of the United States
of Amemca. or secumties fully guaranteed as to
prmcipal ~nd interest thereby: IC} in accordance
with rules and regulations prescribed by the
Boa~xl. in loans to other credit unions in the tot~l
amount not exceeding 25 per centum of its pa|d-m
and unimpaired capital and surplus: ~D~ in shar~s
or accounts of savmgs and loan associauons or
mutual savings banks, the accounts of which are

.:ooueranve~. Feder~ ,ano banK~. F~,~ra~ :nt~rme-
diate creq~t oanKs. Federai home ~oan oanK~, the
Federal Home Loan B~nK Boarm or any o~r~ra-
tlon ~es~nateo ~n ~ectlon ~46 of Title .-’.~ a~
wholly ,wneO ~]overnment c<.roorat~on:,-,r m
~[lo~fi. p~rtl~lO~[IOn~. ,~ other lnstrumen[s of or
’,ssueo by. ,,r fulh" ~uarantee,~ as to l)mncu)aJ and
~ntere~t by. the Federal N’aNona~ M,)rt~a~
~t~on or me Government Nanonm M,~rt~a~
Clarion: or in mort~es. ,)bii~atlon~..,r nther
~ecurmes which are or ever have been ~oht by
Federal Home Loan MortCa~e Corpor~uon pursu-
&n~ to Section 305 or Secuon .~06 of the Federal
Home Loan ~[ortgage Corporation Act: or m obli-
gations or other instrumems or securme~ of the
Student Loan ~Iarketing Association: or in
tions, participations, securmes, or other instru-
ments of. or issued by. or fully guaranteed as to
principal and interest by any other agency of the
United S~a~es and a Federal credit umon may ~ssue
and sell securities which are guaranteed pursuant
to section 306(g~ o~ ~he Nationai Housing Act: IF) in
pa~ic~pa~ion certificates evidencing beneficial in-
teres~ in obligauons, or m the righ~ to receive
in~eres~ and principal collecnons therefrom, which
obligations have been subjected by one or more
Governmen~ agencies to a trust or trusts for which
any executive department, agency, or ms~rumen-
tali~y of ~he United Sm~es ~or ~he head ~hereof) has
been named ~o ac~ as trustee: tG) in shares or de-
posits of any central credit umon m which ~uch
investments are specificutly authorized hv the
board of directors of the Federal credit umon mak-
mg the investment: IH) in sh~res ~hare c~rtifi-
ca~es, or share de~t~ of t~der~lly in~ured
unions: tI) in the ~hares. stocks, or obliga~ion~.f~nv
other organi~ion, providing ~ervice~ which ~re
socia~ed wi~h ~he routine operauons of credit uni.ns.
up ~o 1 ~r censure of the total p~id in and unimpaired
capi~ and su~lus of the credit umon with the
proval of the Board: Pructded. t,m’ecer. Tha~ ~uch
aut~o~y doe~ noz include the power u~ acquire con-
trol di~cdy or indirecdy, of another financial
~tRuuon~ nor invest in share~, s~ock~ or oblig~tion~
of an insu~nce company, trade association, liquidity
facilky or any o~her similar organi~on, corpora-
uon. or a~ociadon, except as o~herwi~e expressly
p~vided by this Ac~: ~J) in the capital ~ock of the
.National Credi~ Union Central Liquidky Facilky:
~d (K} investments m obliga~ion~ of. or i~ued by.
¯ ny S~a~e or ~lidcal ~ubdivision [hereof (includin~
~ny agency, co~don, or instrumentality of
S~a~e or political subdivimonL except tha~ no credit
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any one issuer ~ex¢iuslve
the issuer).

~o nat~onai DanK~ a:~a ,.nmake deposlts in

State r)anKs, trust companies, an(] mutua; savm~.~

State ~n wmen the Feoerai credit ’amon ,i~
business. ,,r m banR$ or restitutions t~e ~cc,~unt!
which are m~ur~d by the Federa~ D~po>~t Insur-
ance Corporauon or the Federal Savm~s and Loan
Insurance Corporauon. and for Fe~era~ creo,t
unions or credit umons authorized bv the Depart-
ment of Defense operatm~ suboffiees on American
military installations m foreign countries or trust
termto~ies of the United States to maintain demand
deposit accounts m banks located in those coun-
tries or trust ternto~es, subject to suen regulations
~ may be issued by the Board and provided
ban~ are eorre- ndents of ban~s described in this
par~ph:

{91 to bo~w in aeeordane~ with such rul~s and
regulations as may be prescribed by the Board,
from any source, in an aggregate amount not ex-
ceeding." exempt as authorized by the Board in
e~ng out t~e provisions of title III. 50 ~r eentum
of i~ p~d-in ~d unimp~red capital and su~lus:
Pmt~. ~at ~y Fed~l credit union may d~-
count with or s~ll to ~y Federal inte~ediate credit
b~k any eliobl~ obligations up to th~ amount of its
p~d-~ and unimp~d capita:

~10} to levy late ehar~es, in accordance with
the bylaws, for failure of m~mbe~ to meet
proml;tly their obligations to the Federal credit
B~IO~

~11~ to impress and enforce a lien upon the
shares and dividends of any m~mb~r, to the ext~nt
of any loan mad~ to him and any dues or charges
payable by him:

~l~l in aeeordane~ wit~ rul~s and re~utations
pr~seribed by t~ Boa~. to s~li to m~mbe~ negou-
abl~ cheeks (inelu~g t~v~l~ e~eks), money or-
de~ and ot~r si~ money t~sf~r inst~m~nts:
and to e~h e~ ~d money o~ for m~m~.
for a

{18} in aeeo~ane~ with rul~s and r~gulations
pr~seribed by th~ Board. to pu~as~, sell. pledge.
or discount or oth~is~ r~e~iv~ or dis~s~ of. in
whole or in part. any eligible obli~atmns
defined by the Board~ of its m~mbe~ and to pur-
chase fro~ any liquidating credit union notes mad~
by individual m~mbe~ of the liquidating credit
u~ion at sue~ priers as may b~ agreed upon by
board of dir~eto~ of the liquidating credit union
and the boar~ of direeto~ of the purchasing credit

notes uurena~ed umler authority of thls para~raun
wouid exceeo 5 :;er centum of the ummnmreq ,tam-

[4) to ~i a]t or a uart of :Is assets to another
credit umon. to Burchase ail or uart oi the a~s,ts of
another credit umon and to assume the liabilities
the ~eiiin~ ereolt LllllOn ~nfl tnose ,_ff it~
~u~o re}zuiauons of the Board:

~i(,,,~.~ o invest in secumties that--
, A~ are offered and sold pursuant to sectmn
4(51 of the Secumties Act of 1933,15 U.S.C.
77d15~: or
~B) are m~gage related securities ~as that
term is defined in s~t~on 3ta~4t~ of the
Securities Exchange Act of [934 t l5 U.S.C.
78~a~41}). subject to such regulations as the
Board may pre~ribe, including regulauons
pre~ribing minimum size of the issue~at the
ume of initial distributmm or minimum ag-
~egate sale~ p~ce~, or both:

(161 ~bj~t ~ ~ch ~ations ~ ~he Bo~d
~y p~, ~ pro~de ~c~ ~s~ce to
~t ~o~ ~ Poled ~d H~g~; ~d

(1~) ~ ~ ~ ~den~ ~wm
be n~ess~ or requisite to enable it to carry on
eff~tively the b~iness for which it is incor~rated.

§ 1758 § 108
Bylaws.--In order to simplify the orgamzauon

of Federal credit unions the Board shall from time
to time cause to be prepared a form of orgamzatmn
certificate and a form of bylaws, consistent w,th
this chapter, which shall be used by Federal credR
union incorporators, and shall be supplied to them
on request. At the time of presenting the orgamza.
tion certificate the incorporators shall also submn
proposed bylaws to the Board for ,is approval.

§ 1759 § 109
Membership.--Federal credit union member

ship shall, consist of the incorporators and such
other persons and incorporated and unincorporated
organizatmns, to the extent permitted by rules and
regulations prescribed by the Board. as may be
elected to membership and as such shall each
subscribe to at least one share of its stock and pay
the initial installment thereon and a uniform en
trance fee if required by the board of directors: ex
cept that Federal credit union membership shall
be limited to groups having a common bond of o~
cupation or association, or to groups within a well
defined neighborhood, commumty, or rural distract
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stamps, mlua|s, and si~atures,
(3] The Lioen~ee shall

adequate sa~P~,uards ~
w~th ~d loss o( ~c~s.

Dated 81 Rock,lie. Ma~’lan~
o( O~r. ~.

NATIONAL CREDIT
ADMINISTFL¢.TION

A,~(t~, National Credit t~ni~n
Admiaiswaticm
AC’l"m~m Fir~I ¢ule.

susm~m~. This final
access to c.m~am hkl~
that ~ ~ P~

~mons {tom mvest~
~mons ~t ~ m ~

fed~ai ~t m~~
investment policies
F~ai ~ ~
sad Reguia~xons. and
laws and ~a~

federal credit ~m

pe~)Ited to zn~
10718) of the Federal
Fi~y. ~ ~~
reguiauon ~ ~en
:he ~s~ ~
~ns~a~ sysmm. ~

transact~r~ of t~ ~ m’e iel~llY
permissible for federal credit un~s
,~n~r ~ F~t ~t Uu~n ~t sud
NCUA Ru~s a~ R~lali~s.

excep~ ~sl ~e effe~ve ~m of ~e
p~h~bi~on cont~med ~n I ~3.~e} is
delayed ua~ March I. I~Z

Wash~ DC ~

of Gene~aJ Cocci (~2~~ ~

Office of ~~n ~ ~
(202~2~). at ~e ab~ ~

On March ~. ~I. d~e NCUA Board
published proposed chanses to part 70~
of the NCUA RuleJ and ~ati~ns (See
ss F~ 11~44. Mat. ~. I~ ~e ~
weR ~pos~ p~usnt to R~A’s
estab~shed ~5~ of ~ ~
~a~s at ~ar ~a~.~
p~posal ~s ~ued ~ ¯ ~Y

~nvestments if ~hose credfl uman~
permitted by ~e~r ~especttve stat~ to
make m~~ ~d ~ose
amh~=ed by ~e Fed~i ~ L~on
A~ and ~A R~s end Regulator.

7~1 Of t~ ~A Rn~es and R~I~io~
~r~ ~ ~n~ which

~e~y ins=~ ~ ~dlt smons and
c~ ~ons m~ ~piic~i~

d Se Fede~l ~t ~
~e ~U~ ~a~ also ~ms ~at

~ederally ins~ sate ~dit ~i~
op~ ~r ~le ~tute~ ~t ~e
,.~n~ ~m~" wiffi Rspe~ to ~e
m~e~ powe~ co~e~ by the
Fede~ ~it U~ou Act aM
R~es and R~ia~nm ~ also
impacted by ~ ~t ~e.

e ~b~ ~ ~ key ~m ~d
deacons. ~o ~~ ~ R~ved

~on o~ ~e p~sed ~e has

Fort~-~’ee comn~n~ le.tte~ were
r~ce~ed: T~mt~-fo~ ~m fd~l
cRdit ~o~ s~ ~ stem ~t~d

~ ~o~ ~ ~m sta~ ~
~o ~ ~ ~ a~ti~

one ~ a ~ ~ion ~

bmke~M ~. ~ ~o ~m

~e~ ~v~ ~ ~ pm~

to it ~ ~ ~. ~
~y mp~ d ~e ~ am

~e ~a~ of ~e c~~
~s~ss~C ~v~ w~t

8~~

Two co~ ~ ~
sitho~ ~ ~ ~t~

supp~ ~~o~

msured ~ ~t ~

fedm’al ¢redR ~ ~ e~’~h written
investme~ ~i~
Federal CRdit U~on AcL ~A
and R~lati~. ~ ~ s~b~
la~ ~d ~~.
~em at least

wi~ ~a ~.

m~t ~ a~ssed

notes ~t "’~

may ~. ~ ~ ~ ~t ~!~
of o~t~d~ ~t~ ~ feD.
Fed~ ~ ~
by ~tablish~ ~tten poti~

¯ e te~ ~~
(h} when ~

notes ~at ~e te~ "app~ved’" was

a~d ~ ~it ~’s ~ of
dimcm~ The NCUA
~he ~ M
:he 5nai ~.



1

federal ~t
to anai~e

un~ s~ 1~81 ~ t~ Fed~ai

make such

federal ~i ~~.

su~e~ ~ ~ tepid

for ~i~
attem~ ~o �o~

may be ~r~mb~
feder~t ~edit

~o~ed ~o ~ Federal ~’s
Relut=uon D for gu~ i~al~ D

depos;to~ lns~tuuo~. ~i~ f~er~
cred=t unm~

constlt3t~ i i~ !i~W for
pu~ose~

th~s appr~
NCUA to
depot ~niy f~

reg’ill&il orL
Two o:t =ill lie~

:ne,r boa~ o~ ~r~m~ ~ ~U~
shouid ~me czemt R~=~.

ann e~s t~at ~ ~i

by :he credit umon ltseif
:he written poiic~e= and proce~res
es’~i~ed b~ the board of ~:ectors.

the ~e~t ~s~ i~ w~n s~ an

regular=on ~oes not ~pecffy = proce~-e
to be foilowed m maki~ a c:edit
analys~s. ~ is b~eved ~ar most federa~
credit umons ~ wan[ to
~n pa~. om a~ outside ra~ se~ace ~at
speclafizes m eva~a~a~e
quailzy of ~na~m~ ~tu~oas. Fe~
cr~it umons aR abo ~o~d

finan~al stamenS, is ~R as

r~ew. As n~ed m ~e ~ble

~o~ proc~ ~ ~=t

care~ motored ~

~e final ~e also �o.ms I n~

[edeml ~t ~ ~
to invest ~ ma~a~ ~s
inv~ts ~d

pe~iss=ble ~ ~ i~~s

Re~
Sect:’,?n 7D3.5 Prci~ibz:."==s

Cowmate Credit Un~

co.rate cre~t umon ~ess the
corporate ~e~t ~oa mee~ bo~ o~ ~e

operate m ~mm~ ~~e
part 7~ d ~e N~A Rules ~d

exa~d by ~

"~ of~ ~.~R~

de~ree of ¢c~.ance w~m ~
te det~;~ bl ~ a~o~ate NCUA
reli~ ~ ~th ~ ~ce
NCUA’~ Wash,~ ~fi~. ~r

deemed ~ m ~ m
c~e w;th ~n ~ m
mp~slb~ mr~ f~ fede~

Eig~ ~tm ~
propel alack ~me ~l~ m~nor
changes ~ ~sted ~at~.
Several com~nien were
about wheth~ s ~n~y

com~ian~ ~lh ~ 7~ and
e~ ~ ~A i ~ to
;~e ~v~ f~ a f~eral
c=~ ~m~. T~ ~A ~a~
that ~e ub~ ~a n~ty

men~ ~a m ~

cldit l,

de~e of ~a~ wl~ pan
be de~ed ~ ~
r~ona[ ~rec~, Gnder ~n~"
proposed r~sio~ to ga~ ~ each
cowor~re ~e~t umion ~ We
days to ~mpiy with ~af role. ~e~ a
re~onal ~recfor =ublequ~
dete~m~ that a �o~=
~s not ~ subs~annal �omplian=

to do busness with f~eml
umon=, ~e re.ha} d~ctor wi~ ~hfy
the festal cre~t ~o~ ~mbe~ of that

co~om:e ca’edit ~ion w~ be ~ez~
be in subs ramia[ c~pliaa~ wit~ part
~. ~o~sd tsar ~ safety
sc;~dness of ~ c~or=te ~edit
:s ~t ~t~d.

~ re~e :a ~ ~

emp~i~ ~t ~A ~s ~t
anticipate an). chanles m ~e present
arr~nt ~ ~~
chad co~tl ~ ~m. L~r

e~am~m. ~1 t~ ~=~



j{ate..chmrlered corporate cre(:ht u.mon

~ndmn~ may appeal ~he ~ndi~:
slate re@u,ator ant/or

The propose.J :’~.e proh,bded federa)

~ac~e~ Secur;I:es IS~I~Si;
Calla {era~ze~ ~ortgage
~CMO) an~ Reai Estate
Investment Condu;t {REMIC)
~.nose average l;fe wouid exlend ot
shortened by ~ore than 6 year~ u~det
modeling ~cenano~ where
commitment rate~ ~mmedialeiy n~e
fail 3~ bas~ pomt~: and ten,dual
~nterests m CMO and ~MIC
transactions. ~ ~mponant principle
undertym~ t~ ~ect~o~ of the p~po~ed
ru~e ~s thal S~S~, CMO and
tranche~ winch fad the average life le~t.
an~ CMO ano ~MIC res~duai~ possess
average hle or price voia{d~ ~n exces~
of ~he average [fie or price
~yp~caHy associated wnb a whoJe ~S.

E~hl commen{e~ approved of
proposa~ to proh~b~I mveslmem
an~ fi~e opposed ft. One co~enler
questioned MCUA’s au~only &o
~he purchase of SMBS. ~in~ ~hey are
authorized inves~em~ ~er ~e
Fede~[ Credit Union Acl. Thee
commemers indicated thai S~ may
be appropriate holdings for ~e~t ~on~
where ~hey are used ~o ~duce mte~s~
ra~e r~sk. Eight commente~ a~eed with
the proposal to proh:bit inves~enl
CMO and REMIC ~ranches lhat fail
a ~ erage hfe tes~. although several
:eeuested cIanficat~on regar~
a~cauon o[ the ~esz. Te~ co~enze~

ex~essm8 conce~ that ~t would
p~o~;bn investments that can e~an~
~ne performance o~ a cRdit union’s
.~vestmen: portfoho. Two co~eme~
s;?gested :P.at the average hls test
sRo,~d not be applied to floan~ ra~e
,.-,~ ~cnes. Four commenters supposed
¯ -~ ~r:~osal to proh:b~t inves~ent
C~O a~c RE3i!C :~s~duais. while an

:G.~.un:er s:~te~ ~h~: the ~O/~C
~Ke~iace h~s evolved ~pl~y d~
¯ :.e ~as~ few )’ears an~ that ~ot

The NCUA Board a~am
-~t S~BS, CMO ~ne R~MIC residuals.
an~ C~IO anQ ~IC t~anches that fad
’~e avera2e h~e tes~ typically have
H;~ner eeg~ee of average life or pnc~
~o~a~di~y ~h~n who~e ~S. Since most of
~nese ’h~h r:sk’" derwalive~ ~end
~ade ~n thin markets." a federal credit
umon hotdin8 any of ~hese

~,ay a{so be suo~ecte(1 to a
cegree of marKetaomty rlsK. or Ir, e r~SK
’,~at tbe security may nave ~o be
o~soose~ of at a s:~fficant loss
suoaenw neeas ~o be soid. !n
asmentloneo n:~.e Freamo~e{o
proooseo ~J~e. ~[n ~he IO pore’on of
SSIBS or a ~yp~ca~ CSIO residual. ~ ~s
poss~bie (or :~e [n’.esior :o experience a
.os~ o{ o~:nc~al even when I~e secur~y
~s he~d ~o

For al] of these reasons, the ~CUA
Board continues tc conclude that S~S.
CMO an~ REMIC :~ancnes that fad the
average h{e ~es~. and CMO ano ~MIC
resldua~s are unsunabie investments for
the vast ma~onty of ~ederai
unions.

At ~he same tzme. the ~CUA Board
reco8mzes that these "high nsk"
derivatives may be suitable investments
for some federal c:edn umons wheR
~hey are useo to reouce ~nteRst rate
r:sk. For example, a federal credit umon
w~zh a sophisticated and well-managed
securities or mortgage pordolio might
employ the 10 port~on of an SMBS or a
bearish residual to offset a dec]me in the
market value o~ the portfol~o ~n a nsi~
interest ra~e env~ronmem. S~darly.
federal credit ~on ~az makes
mo~8age loans and ~en ~eils them
the secondaw market m~8ht employ
certain types of CMO tranches that fail
the avera8e life test ~o protect ~e
market value of the mo~gages prior
selEnE them ~n ~e secondaw market.

Based on ~e foreEo~n~ anaiys~s. ~e
~CUA Board has dec~ded to wohibit {he
purchase of S~S. CMO and R~MIC
trancbes that fad ~e average life test.
and CMO and ~C res~0uals, except
where these securities are acqmred
solely to reduce interest rate risk. Under
the final ~ie. a federal c~edit ~on
p~hasin8 ~y of these "hi8h risk’"
denvanves to reduce inteRst rate risk
must have a mom~orin8 and reposing
system m place ~at provides the
documentanon necessaw to evaiuate
the expected and actual perfor=ance
the securities under d~ffere~t interest
~ate scenarios. ~e credll u~zon must
~se thzs system to conducz and
documen~ an analysts bhat shows, prior
to purchase, that the proposed
acqmsn~on of ~he security w~II reduce
the credit umon sm:erest rate risk.
Subsequent to purchase, the credit union
must evaluate me document, a~
quarterly, whether the security has
actually reduced interest rate n~k.
Federa[ credit umons acqu~nn8 any of
these "h~3h risk" dern.a~wes to reduce
~merest rate risk must also repo~ ~e
secunnes as ~adin~ assets at market
value or as held.for.sale assets at the

lower of cost or rnarxet value unt;i
dlSDOSltlOn.

Recos~.n,zmg lP, at vanable rate
investments can afford federai c.’eolt
umons some orotec~on a~a~ns~
ra~e nsx. the ~CL’.~ Boaro has
~ec~ded to exclude cerla~n vanao~e or
~oatm8 rate CMO trancnes from the
average i~e lest. To quail[y for the
e~ctus~on, the Inleresl rate of the
t~st~ment mus{ resel, at [easl ann’J~;p
an~ Ihe mst~men~ must have a
maximum a[Iowabie interest rate a{
[east 3~ bas~ po~nt~ above sis interest
~ate at the t~me of purchase. ~e
exclusion does nol appiy to ~oatm8 ra{e
~st~ents whose ~nterest rate vanes
~nverseIy w~th ~e re[ated interest rate
index or whose interest rate adiusts as a
m~tiple of the ~an~e m the ~iated
index (i.e.. ~nve~e ~oatln8 ot super
~oa&in8 C~O ~anchesl.

As noted above. ~ n~ber of
co~en{e~ ~uested cta~ficat~on
re~ardm8 the appiicat~o~ of the average
h~e variability test. A number of these
co~ente~ wondered how o[ten a
CMO ~anche should be retesied after
has been p~ased. While ~e ~Ie does
not specify a m~ retestm~ period
~or ~ese ~ves~ents. ~e N~A
~o~en~ ~at federal ~dit u~ons
Rtest these inves~e~ at least
a~ua~Iy. ~ one co--enter noted, such
a test could ~ cam~ out ~ connec:~on
~tb ~e boaN o~ ~tof’l
renew of it~ inves~e~t

~is same ~enter lu~ested thai
the ~i~aJ ~aOon conlam ~ [iqmdat~on
scbed~e for CMO ~anches ~a{ fad the
8verage [J~e test on ¯ ~ubsequent rev,ew
~ate. ~e NCUA ~ard is co~ce~eo
that such a scheduJe ~ prove ~o be
too ng:d. depend~n~ on ~e particular
c;~sta~ce~ ot ~e case ~der rev:ew.
~CUA p~fe~ ~o ha~e ~ese sHuanons
on a case-by~ase basis ~der existm~
supew~sow poetics ~nd p~d~s.
Genera[]y. ex~s~ supew~ow pohc~es
and precedes wouid allow NCUA and
~he a~tected cR~t ~ion to agree to a
I~qu~dation schedule appropriate to the
parI~c~ar c~c~stances o~ ~e case,
takin~ into accost aii ~]evan{ fac:ors.
mctudin8 the dollar amour of the
mvesImenL the Rmamm8 time to
mat~W, and ~e c~edit ~ons ea~m~s
and capital pos}non wheR ~e sale of
¯ e ~ves~ent wou~ reset in a
s [~ficanI !os~ to ~e credit ~on.

For pu~oses of dete~min~ whether
or not a pa~cuiar C~O ~anche passes
¯ e average l~fe test. ~ederai
~o~ may use ~tandard industw
c~{culato~ ~Ioombe~. e~c.} emp{oyed
~n ~e mo~a~R~ated ~ec~ties
~arketpiace. N~A examme~ wit[
Rv~ew ~e c~t union’e ~icuiations



Fina~y. m res~e to
’,~at the ~A ~ard ~es
a~o~Hy to ~b~t or r~t~ct
m~st~= aut~d by
Credit ~m~ Act. ~

’.hat =t ~s ~ ~ ao~,ty
~e~e~me~ ~ any ~ch
presen~ s~mficant safety
soundness

.’~o. ZI! ! ~Y’. Octo(:~r 31. !991 / R~es ar~ Re~uJeffons 5@@IT3

where a proh=b=ted k,t.~.smlent
purchased ~
r=le tn the F~ R~mr. ~e
also acres that NCUA ~am~
seek ~e or~r~ ~poset of ~ese
’~an~ered" investments, where.
the~ opmmn, much investments
~nst=tute a si~ca~ ~at
~o=tmued so~ o~e=auon
cre~t ~oD.

D. Reg, uiatory Precedures

Re~u.’ ~torr Fk~-Jb~i~y Act. T~e
Resjulatory Ftex~=kt~ .~t
~CUA w pRp~
describe any ~8mE~ ~c
~z any W~o~ ~~ ~y
ha~ on m ~mn~al nu~
cr~t unmns (pr~snly t~e
m)~on in ass~

Based on ~e experience of
exam=~ few s~il credit ~=oa= are
en=a=mt m ~e inv=~ent pra~
that are ~ subject of ~e ~m~ ~e.

ru~ w~ not ~ve

7~.~ of ~e ~mal ~le requ~

the ~ qua~y ~ ~ ~ns~

and ~ ~c~ ~e~
the inves~enu. ~ese ~~i~
:equ=re~

re~ ~=
Act. W~tten cow~ent= and
reco~en~=

fo~a~ ~

]e~ Waxman.
E~ ~er Z.~2. Ex~ti~

O~ tZ61Z req~es ~’A
the ~cr of ~
~nrermts. ~e Board derer~n~ ~a[ ~he
5hal ~Je wd~ ~t ~ve a =ubs~na~
direct e~ect on
reiaffons~p o~ ~e nat~o~ 8ove~t
and the stam~ o~
pow~ and Rs~$~
v~m~ levis ~ ~vemmenL

L~st of Subjects in 12 CFR Pm-t ~

Credit umons,

PART 71~3--d~ AMD
DEPOSIT ACT1VrFIL=~

1 Part ;~ :s r-.v~sed m read as

Sacrum 10?t:]= t(1,’9.S), a.r,d IL,;’[151 of
the Fed~Qemt Un~ Act (1: U~.C.
175717). 1~37~ ~57(I5}. set fo~ tho~
securities, de pom~ a~
~ii~us m wb~ ~=J
u~ may ~’~t. l~e6 are
s~ m~ed ~ fully ~et~
t~e United States ~~nt ~ a~

sec~ md o~

of the ~ ~~

Umits e8 ~ ~ ~ ~~s ~at

c~n w~ ~ p~ a~ ~te

and ;07(~g~ ~ ~ ~ ~

t ! 7~.ZI. 7~.~ and ~ ~2 ~

pu~ M ~I ~tme4~re~
pursuant to J 107(tSl(A). which is
gove~ ~ J 7~.~: ~ in~men~
cr~(t un~ ~e
wh~k ~ ~d by J ~.~ ~lZ
7~.~’]; or to investment in fixed

§ 703.2 De4rdlcm~
,-~dl’UStedtmd~ means any me~h~

or trtm~ctmn used ~ ~
whereby" a ~e~rei ~H =nmn se~’.s a
security ~ a ~n~ It a ~ce a~ve
cu~em m~k~ ~ce e~d
purchases ~ �~s to ~cha~
the ~der ~ s~
abovP HS ~ market



The board of directors of each federal
credit umon shall establish written
mvestrnent policies conmstent wsth the
applicable provisions of the Act,
NCUA’s regulauons, and other
applicable laws and regulations, and
revmw them at least annually. At a
mmsmum, the written policies shall
address the followm~:

{a) Purposes and objectives of the
credit union’s investment acuvtties.
including a statement whether securmes
purchased are held for sale. investment
or trading purposes:

{bl Persons or committees to whom
:nvestment autho~ty has been delegaseo
and the extent of thesr authority:
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cl Limits on the amount at funds that
may be committed to any par~)cular
~n,.’estment or secuntles transactlon:

~d) Maturity limit,"
le) Interest rate nsi~ (as app~icablel:
’,~ Credit risk (al applicabiel:
12~ Secur~hes dealers/brokerage firms

approvud for use by ~e board o~
directors together wllh any hm~lahons
rhal the board has es~abi:shed
respec~ zo ~he amount of funds zha[ may
be placed or invested w~h any o~
approved broker/dealers (as
appi~cable): and

{h) Safekeep~n~ of securities, including
a hsI o{ safekeep~n~ facilities approved
by the credit unmn s board of direclors.

§ 703.4 Aul/tortz~�l ~tlvflies.
(aJ General authority. A/cderai credit

umon may contract fo~ the purchase or
sate of a security provided that:

{I) The deiivew of the security ~s to be
made within thi~ (~ days from the
trade date: and

{2} The pnce of the security at the
time of p~chase is ~e market price.

{b) Cash fo~o~ agreements. A
federal cR~t union may enter into
cash fo~aN a~eement to purchase or
sell a security, p~ded that:

(1} ~e pen~ ~om ~e ~ade date to
the setdement date d~s not exc~d one
hunted and twenW (1~1 days:

(2} 2 ~e ~it ~on is ~e p~chaser.
it has ~tten cash ~ow p~ecnons
ev~dencm~ its abiliw to p~ha~ ~e
secun~

(3) ~ ~e credit ~ion is the seller, it
owns ~e secunW on ~e ~ade date: and

(4] ~e cash fo~ard a~emenl is
seltled on a cash barns al the selt]ement
date.

.~u.~c~oJ i~s~i~ul~o~. A feder~ credit
omen may invest m ~e ~o~owi~
acco~ts of other ~manci~i
as speckled in secoon~ 1~(7} and
of the Federal Cre~t Union Act [12
U.S.C 1757(?}, 175~8~}: Loena to
nonmember ¢~t ~on~ m an
~8~egate amo~t not ex~edin~ 25
pe~ent o~ ~e ien~ ~it ~ion’s
ummpaired capi~ ~d ~ius: shares.
share certificate~ ~ ~re deposit~ of
federally ins~ ~t ~ons: ~h~e~
or depomts of ~ny ~n=~l ~e~t ~on
speci~caUy autho~ by ~e bo~rd
directo~: and de~ o~ ~y
1~[8} inatJtutio~ p~vided ~at where
any ~uch de~iL or ~ny po~ion of iL
not federally inst. ~ ~dit omen
shall anal~ the ~il quality of ~
issuin8 institution ~or to making ~e
de0os~t. Where the de~siL or any
~rtion of it is not federally insuRd.
federal credit union shall also r~ord
~re~t decision ~s~cti~ ~e

nvestment ~n the records o[ the cr~lnt

{d) J~epurchase transactions. A
..federal crecht omen may enter rote an
,nves~men~.(ype repurchase ~ansact~on
or a financial mst~u~on.~ype Rpurc~se
:~ansact~on provided the purchale pnce
o[ the security obtained m the
~ransacuon ~s at or below the market
price. A repurchase ~ansacuon
qualifying as e~ther an mves~ent-type
or financial insutut~on.type Rpu~hase
transachon wdl be considered ~ loan.
type repurchase transaction subiect to
secuon 107 of the Federal ~edit Union
Act (lZ U.S.C. 1757}. whi~ generally
limsts federal credit unions to makm~
loans only to members.

{e] Revere repu~hase
A federal credit ~on may enter
revere rep~chase ~ansaction,
provided that either any ~ecunties
~urchased with ~e f~ds obtained born
the ~ansaction or the sec~es
cotlateratizi~ the ~an~cuon have
mat~W date not later ~an
settlement date for ~e revere
repurchase transaction. A rever~
rephrase ~ansac~on is ¯ bo~w~
transac~on subject to s~o~ 1~[9] of
~he Federal Cre~t U~on Act (lZ U.S.C.
~757(9}}, w~ch li~ts ~ federal ~t

percent of its un~pa~d ~piml ~nd
su~lu~.

{~ Fedeml ~nd#. A federal ~t
umon may ~ell Federal

the ~te~st or o~er co~sidera~oa
received ~m ~e ~ancial institution
at ~e m~ket rote for Federal
~an~c~on ~nd ~at ~e ~ansac~on has
a mamnW of 1 or morn business days or

rep~ent ~t ~ny ~me.
{g} Y~ee ~flo~. A f~emi ~dit

~ion may inve~t m Ya~ ~ar
deposit~ m ~ ~on l~(a} ~ti~tio~

{hi Eumdoila~. A federal ~t ~on
may invest m Eurodollar

(i} B~er’s a~p~aaces. A f~eml
cm~t ~on may mve~t in
acceptances issued by a sectio~ 1~{8}

{j} Mutual funds. A federal ~e~t
~on may invest m ¯ mutual ~d
inves~enm and ~ves~ent
t~sac~on~ of the f~d ~ l~a~y
pe~issible for federal ~t ~o~
~der ~e Federal ~t U~on Act ~nd
N~A Rule~ ~nd R~on~

The prohibitions contained in
paragraphs (I’}. (8), (h) and (k) of this
section shall not apply to securities
purcha~d prior to the effective date of
those prohibitions.

(a) Except as provided in | 701.21~
’federal cre~l~t umon m~y not purcn~,
sell s standby comm~unent.

(bl A federal credit umon may no~
or sell a futures contract.

’,cl A federai credit union may not
e~gage ~n adjusted tra~ng.

(d) A ~ederal creo~t umon may
en~age ~n a sho~ sale.

{e~ A federal credit union may
purchase shares or deposl{s m. or
othe~ise transact buslness wHh a
coworate credit umon that does not
operate in compliance w~th pan 7~
~his chapter m ss~sficant respects.
no~ examined by NCUA.

{~ ~cept as provsded in paragrar
of this secuon, a federal credil umor
may not pu~hase a St~pped Morrg~
Backed Security {SMBS].

{g} Except as provided in paragra[
of this sectmn, a federal credit umor
may ~ot invest m ¯ ~O or REMIC
tranche who~e ~vera~e life would
extend or is sho~ened by more that
yea~ under m~elinE scenarios wh~
me-gage commi~ent rates smmedi
nee or fall ~ basis points. ~e ave
life standard contained in
subsection shall ~ppiy to ~e ~nvestz
at the time of pu~ase and on any
subsequent mvmw dams. ~um~n~
manet intem~t mt~ ~nd pmpwme
s~eds at ~ time ~e standard is
applied.

{h} Except as prodded in paragra
of ~is sec~o~ ~ federal cRdit unio~
may not pupate ~ msidua] interes
~O or ~C ~ansaction.

{i} ~e prohibitions contained in
paragraphs (0, {g} and (h] o~ ~is sac
shall not apply where ~n investmen
made ~oiely to reduce mtemst rate r
and where:

(I} A monlto~ ~nd reposing
is in place that pin, des the
d~enta~on necessaW to evalua:
the expected and actual pe~o~anc
the inves~ent ~der different inter
rate ~cen~no~

{2} ~e monito~nE and Rporting
system i~ u~ed ~o conduct and docu:
an ~na]ysi~ ~at shows, prior to
p~chase. ~at the proposed invest~
w~ Rduce ~e ~edit umon’~ intere~
rate

{3} ~e inves~ent ~ub~equent
pu~ha~e, i~ evaluated at least quar
to dete~me whether or not ~he
inves~ent ha~ actually reduced
cr~it ~ion’~ in,met r~te

{4) ~e investment is mpo~ed as
~adin8 a~t ~ market value or as
held-ror-~ale as~e~ ~t ~e lower of c~
or market value until it~ dispomtion.

{j} ~e average life ~tand~M
contained in par~aph (B} of this
a~tion aha]l not ~pply ~o ~ floatin8



DEPARTIdfJ~OFT~nANSPORTATION

Federa~ Aviation Aclmir~tr~Uon

14 CFR Parl 71

[ Airwave CX~et No.

Esta~nent of
Anacon~l~. MT

AGENCY: Federal Aviation
Admmxstrauon I FA.A]. DOT.
A~rlON: Final rule: correcuon.

SUMM&R~. This action corrects an error
In the legal description of a final ruJ, e
concernsng establishment of a ~ansition
area at Anaconda. Monta~ that
published in the F~al R~ter on

Azrspace ~cket No.
ZFF~VI O~ Octob~ 31. 1~1.

History
Feder~| Re~s~*m Document 91-Z2802.

Airspace docket No. 91-ANM-L
published on September 23. 1-Ogl ~56 FR
479(~1, established a 700-foo! Translnon
Area at Anaconda. Montana. An error
was d~ovemd tn the level desc’npnon
o{ the 700-foot Transluon Area. T~.,is
actzon corre~ts that error.

Con’~-t~on to Vmal Rule
Accordingly. pursuant to the authority

delegated to me. the legal desc’nptton for
the Anaconda. Montana ,’O0-foot
Transmon Area. as published sn the
Federal Register on September ~. 1991
156 FR 4,’g031. FR Doc. ~-~,~0"Z. page
4;’g04. column I is corrected as follows:

19 CFR Part 4

[’I.D.

AcicliUo~ o~ B4i~lm to m I.IM ol
NaUoem F,,mi~IHI m ~ T~
Tax E~

AG~�~ CuStOmS See’ice, Depar~ent
of the T~as~.
a~ Final mte.

SUMMARY: P~rsuant to information
provided by t~e Department of State. the
C~toms Se~i~ ~s fo~d ~at B~rain
does not impose dis~natin~ d~ties of
tonnage or Imposts upon vessels
belon~tn~ to cmz~ of ~ U~
States. anR tbak ac~n~1, v~e[~ of
Bahrsm a~ e~empt ~mm
tonnage ~e~ ana I~M money in por~
of the Umt~d S~te~. ~i~ ~oc~ent
amends the Custom~ Re~uIation~ by

Rules and

adding B~b.rsm t~ ~ hst o~ natsons
whose v ~ets
paymem of any
~han are applicable m v~m~s ~ ~e
United S~at~ a~ ~m me ~en~ of
hgh{ money.
l~l DA~ ~e ~c:pr~al
pnvde~es f~ vests R~lste~ in
Bahrain ~ame ~rect~ve on [une
1~1. ~is am~dment ~s effective
October 31.

~effrey B. Whalen. Ca~er Ruli~
Brancn

Generally. the United States imposes
re~Lsz and special tonna~ taxes, and a
duty of a soec~fied amotmt per ton.
called "lie~Jat money", oo all form~
vegsels WfliCJ~ enter United States ports
{4~ U.S.C. app. 1Z1.17JI. However.
vessels o[ a [oretgn natson may be
exempted L~om the paymem o| spec~a|
tonnage ta~es and light money upon
presentatmn of satil|actory ploD| that
no disc.nzmnatoty duties ol tomla~e or
impost ere Lmpo~ed by that foret~
nauon on U.S. vessels ~ Ibed refines
(,B U.S.C. ap~.

Section ~ Customs
CFR 4.22.~. list~ tho~ nnuous who~e
vesse].s have been retold to be exempt
from the paym~t of gay higher tos~nage
dutiet th~n
the Umted States and from ~he payment
of li~,ht money. T~e authority m tmend
th~l se~Uon of the CUlture l~ulatlons
has been deteSated to the
Re~uJauons and Disciosu~ [~w Branch.

Ou the basss of u~e in~orm~uon
recetved from the Depa~unem o| State
reaa.-din~ the absence of discriminatory
duUe~ of tonnage or tmpo~t Un4x~ed on
U.S. vessels in ~he por~s o~ i~hmm, the
Customs Service h~ determined that
vessels of Bahrain are exemp~ from the
payment of the specia| tonn~e tax and
light money, effec.ve lane 4. 1991. and
that the Customs Regu]atioua s~ould be
amended accordi°gJY-

InappFmabiUtY of PubEc Notice tad
Delayed ~e Date gequb~menls.
the Re,t,~Lstory FlexibiUty Act and

Beeauae tlau arn~ndmem merely
imptemema a st~4utory I’~qulremellt and
con£ers a be~ei’tt ~pon the ~ub~,
pursaa.nt to $ U.S.C 55a(bl!.B|, nottce
and pubtic procedure thereen ~
unneces~.rY; f~tber, for the same
reasons, good cause e~tl for
dispensing wttb a det~yed effective date



NCUA LETTER NO. 92

DATE: August 13, 1987

TO THE BOARD OF DIRECTORS OF THE FEDERAL CREDIT UNION ADDRESSED:

In the past, NCUA has responded to requests from broker!dealers,
mutual funds, Federal credlt unions (FCU’s), and others for a
determination as to the legality of particular mutual funds
(Funds) as FCU ~nvestments. For the reasons discussed below,
NCUA will no longer issue such opinions.

As you are aware, NCUA has taken the position that mutual funds
are permissible investments for FCU’s provided that all of the
investments and investment practices of the mutual fund are legal
if made directly by an FCU. Sections 107(7) and 107(8) of the
Federal Credit Union Act set forth the securities, deposits, and
other obligations In which an FCU may invest. Part 703 of the
NCUA Rules and Regulations places certain limits on the types of
transactions that FCU’s may enter into in connection with the
purchase and sale of authorized securities, deposits, and
obligations.

NCUA is aware that some FCU’s have invested in mutual funds
solely on the basis that NCUA has determined that the Fund is a
legal investment. Use of NCUA’s legal opinion as the criterion
for making an investment raises several concerns. First, an FCU
relying solely on NCOA’s legal opinion is not determlning whether
the Fund is an appropriate investment in light of the FCU’s
current investment portfolio and liability structure. Second,
NCUA is concerned that the routine issuing of opinions on mutual
funds has indirectly encouraged investment in the funds, such a
result was not intended. The decision to invest in mutual funds
should be made based on the individual needs of each FCU.    Last,
although NCUA has consistently stated that its opinions on the
legality of particular mutual funds are not to be interpreted as
recommendations or approval of the Funds by NCUA, the opinions
have been used by brokers and Funds as a marketing tool. The
prospectuses or marketing materials of some Funds incorrectly
state that they have been "approved by NCUA", and FCU’s have
invested in the Funds on this basis.

Accordingly, NCUA has decided that it will no longer issue
opinions on the legality of particular funds. NCUA believes that
this decision will have a positive effect on FCU investment
policzes. Those boards of directors which may in the past have



simoly relied on NCUA’s legal ooinions will be encouraged to
expiore the full range of investmen~ options available, and then
make an investment declsion that is ~n the best ~nterests of the
FCU. !n so doing, they will become more knowledgeable about FCU
investment authorlty and investment restrictions, as contained ~n
the FCU Act and the NCUA Rules and Regulations.

This new policy should not be viewed as NCUA’s "abandonment" of
FCU’s in this area. To the contrary, NCUA’s Office of General
Counsel and the NCUA Investment Hotline will continue to respond
to Investment questions requiring an interpretation of the FCU
Act and the NCUA Rules and Regulations, in particular the
legality of specific direct investments and investment
practices. However, the FCU will be responsible for establishing
and supporting the legality of any of its investments. If in
doubt about a particular investment, FCU’s are encouraged to
obtain the opinion of qualified legal counsel.

Finally, NCUA is considering requiring that a Fund’s prospectus
or statement of additional information provide that the type of
investments the Fund will make and the Fund’s investment
practices may only be changed if authorized by majority
shareholder vote. Thus, if a Fund changes its investment
authority or practices in a manner that will make the Fund
impermissible for FCU’s, the FCU will have knowledge of the
change and can take appropriate steps to divest itself of the
Fund.

In the interim, FCU’s investing in mutual funds should either
invest only in Funds that feature the shareholder vote notice, or
continually monitor the Fund to ensure that it remains a legal
investment. If the Fund does invest in securities or engage in
activities not authorized for FCU’s, the credit union must
immediately divest its interest in the Fund.

Sincerely,

FOR THE NCUA BOARD

RWJ:sg



NATIONAL CREDIT UNION AEIMINI~TRATIC)N

Dec~.ber 3, !991

Tobias E. Timm
McDonald & Company
Credit Union Asset Management Group
4660 S. Hagadorn Road, Suite 190
East Lansing, MI 48823

Re:

Dear Mr. Timm:

Bank Notes (Your October 8, 1991, Letter)

You have asked whether bank notes are permissible investments
for federal credit unions (FCUs). If the notes constitute
"deposits" under the Federal Reserve Board’s Regulation D
they are permissible investments.                             ’

FCU investment and deposit authority is governed by Sections
107(7), (8), and (15) of the FCU Act, 12 U.S.C. SS1757(7),
(8), and (15), and Part 703 of the National Credit Union
Administration Rules and Regulations, 12 C.F.R. Part 703.
Under Section i07(8) of the FCU Act, and FCU may make
~ in national banks and in state banks, trust
companies, and mutual savings banks operating in accordance
with the laws of the state in which the FCU does business, or
in banks or institutions the accounts of which are insured by
the Federal Deposit Insurance Corporation.

In determining what constitutes a "deposit,, under Section
107(8), wl have generally looked to the Federal Reserve
Board’s Regulation D, 12 C.F.R. Part 204, for guidance.
Regulation D sets forth the reserve requirements for
depository institutions, including FCUs, and contains a
definition of the term "deposit,,, see 12 C.F.R. $204.2. Even
if a bank investment is not considered a "deposit" as tha~
term is generally understood, it may still be considered a



Tobias E. Timm
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deposit for Regulation D purposes. If the notes constitute
deposits under Regulation D, they are permissible investments
for FCUs.

Enclosed, for your information, are two prior opinion letters
on the same issue.

Enclosures

GC/LH:sg
SSIC 4660
91-i016

Sincerely,

Hattie M. Ulan
Associate General Counsel



Jeanne McGinley, Vice President
Portfolio Strategies Department
Vining-Sparks IBG
6077 Primacy Parkway
Memphis, TN 38119

Re: Floating Rate Notes (Your September Ii, 1991,
Letter)

Dear Ms. McGinley:

You have asked whether an offering of floating rate notes
issued by First Federal of Michigan (First Federal) and
supported by an irrevocable letter of credit issued by the
Federal Home Loan Bank of Indianapolis is a permissible
investmen~ for federal credit unions (FCUs.) Assuming the
accounts of First Federal are insured by the Federal Deposit
Insurance Corporation (FDIC) and the proceeds of the no~es
were used for making loans or investments, maintaining liquid
assets, or other similar purposes, the no~es are permissible
investments.

Section 107(8) of the FCU Act, 12 U.S.C. §1757(8), provides
FCUs wi~h ~he authority to make deposits in banks or
instituT.ionm, the accounts of which are insured by the FDIC.
Assumin~_~e accounts of First Federal are insured by the
FDIC, ~ nex~ question is whether the~notes constitute
"deposi~:~." In determining what constitutes a "deposit"
under Section 107(8), we have generally looked to the Federal
Reserve Board’s Regulation D, 12 C.F.R. Part 204, for
guidance. Regulation D se~s forth the reserve requirements
for depository institutions, including FCUs, and contains a
definition of the term "deposit." See 12 C.F.R. §204.2.



Jeanne McGinley, Vice President
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Page 2

Although the circular states that the notes "are [not] . . .
deposits in First Federal," they may nevertheless fit within
the definition of "deposit" under Regulation D.

Paragraph 2(a) (i) (vii) of Regulation D provides that, with a
few exceptions, "any liability of a depository institution on
any promissory note . . . or similar obligation . . . that is
issued or undertaken by a depository institution as a means
of obtaining funds" constitutes a "deposit." The notes
appear to be promissory notes or similar obligations of First
Federal. Since none of the exceptions are applicable here,
the notes constitute "deposits" unless paragraph 2(a)(2)(iii)
of Regulation D applies. That paragraph states that
"deposit" does not include "obligations, the proceeds of
which are not used by the depository institution for purposes
of making loans, investments, or maintaining liquid assets
. . ." It further states, "An obligation issued for the
purpose of raising funds to purchase business premises,
equipment, supplies, or similar assets is not a deposit." As
long as the proceeds of the notes were used for the
appropriate purposes, the notes are permissible investments
for FCUs.

This letter is not an endorsement of the notes; rather, it is
our opinion that the notes, if they meet the above
requirements, are a legal investment for FCUs. We have
enclosed, for your information, a letter which addresses the
permissibility of investment in a similar type of note.

Sincerely,

Hattie M. Ulan
Associate General Counsel

Enclosure

GC/LH:sg
SSIC 4660
91-0916



NATIONAL CREDIT UNION AD31INISTRAT;O.X,

C. Thomas Run:, Esq.
Seward a Kissel

New York, ~.Y. lO00S

Dear Mr. Kunz:

apologize for our delay in ~esponding.

Federal credit unions (F~’s) to ~nves~ ~n ~e~a~n med~un-~ern
no~es (~o~es) issued ~y ~lbcal~a~ Savings, a Call~ocnia~hac~eced
savi~s and loan ass~ia~ion. T~e accounts of Gibral~a~ Savtn~s
are insured by ~he Federal Savings and ~an ~nsu~ance Coc~ra~ion
(FSLIC). ~he ~o~es are no~ £nsu~ed by FSLIC. You ~k ~he
position ~ha~ ~he No~es are a permissible ~nves~men~ under
Section ~0~(~)(~) and/or Sec~ion ~0~(?)(E) of ~he FCU Ac=.

The Notes, which aa~u~e from one to five years from the date of
~ssue, are supported as to principal and interest by the Federal
~ome Loan Eank of San Francisco. ?he interest rate on the ~otes
is determined with ~e~erence to certain spe~i~ied interest
rates.

Section 107(7)(D) o~ the FLU Act provides, in part, that FLU’s
can inves~ their funds in shares or accounts of savings and loan
assocla~io~, the accounts of which are insured by the FSLIC. In
your le~e~ you stated that the Notes should be viewed as
accounts O~a FSLZC-Insured institution, and thus a permissible
invest=en~ ~or FLU’s, because "the ~otes rank ap.~.passu with,
and are thus equal in sagety to, la~ge bank deposits." In
reachlnq this conclusion, you analogized FCU Investment ~n the
~otes to investment in bankers’ acceptances and the sale by FCU’s
o~ Federal funds, both of which have been determined to be
permissible for FCU’s pursuan~ to ~heir Section 107(8} deposit
authori~y. See Sections ?O].3(f) and (t) of the NCU& Rules and
Regulations. You then a~gued that the savinqs and loan account
investment authority should not be interpreted more narrowiy than
the bank deposit investment authority.

It is clear to us t~at ~he ~otes are not accounts in a FSLIC-
insured institution. As you stated in your letter, the ~era



Thomas Kunz,

~acje

"accounts," when used ~n ~e~erence to savings and loan
associations, is generally ~nterpreted to ~ean deposit or share
accounts. The Notes do no~ ~all
~ey ~all w~thln any ~CUA interpretation o~ ~he
"accounts." ~erefore
tnves~men~ foe ~CU’s unde~ }i07~7)~D) of ~e ~CU Ac~.

While you analogized investment in the Notes to investment in
bankers’ acceptances and the sale of Federal funds, you did not
argue that the ~otes would similarly be permissible under Section
107(8). It is our opinion that ~f the ~otes are a permissible
investment ~or ~CU’s, the source of this authority would be
Section I07(8). The issue then is whether Section 107(8) is
broad enough to encompass investment i’n the Notes.

Section 107(8) provides, in part, that FCU’s have the authority
to make deposits in banks o~ institutions, the accounts of which
are ~nsured by the Federal Deposit Insurance Corporation (FDIC)
Or the FSLIC. IRPS 81-2, 46 Fed. Re~. 14887 (March 3, 1981),
which was incorporated into Part 703 o~ the NCUA Rules and
Requlatlons and thereby revoked, authorized ~he sale o~ Federal
funds by FCU’s. In IRPS 81-2, the NCUA stated that the sale o~
Federal funds to a bank is permissible under the Section I07(8)
depos£t authority. Section 703.3(f) of the NCUA Rules and
Regulations codifies this statement, provldln~, in part, that an
FCU may sell Federa~ funds to a Section 107(8) institution.

Section 703.3(I) of the NCUA Rules and Requlatlons provides ~ha~
an FCU may invest in bankers’ acceptances issued by a Section
107(8) institution. The rationale for authorizln~ investment in
bankers’ acceptances was the same as that for the authorization
of the sale of Federal funds, i.e., by considerin9 the acceptance
to be a t~ o~ deposit ltabil~ty. 49 Fed. Re~. 12668, 12671
(~arch 30,.1984). I~ was further stated that bankers’
acceptances, like Federal ~unds, certificates of deposit, and
Eurodolla~ deposits, which are all permissible investments,
appeag ~ the issuin~ bank’s balance sheet as direct liabilit!es
of t~e bank, and that bankers’ acceptances presen~ no ~ea~er
risk e.llaa these investments. Id.

In determin~n~ whether investment in Federal funds and bankers’
acceptances was permissible under FCU’s det:x:)si.t
reference was made to Regulation O, 12 C.F.R. S204. Regulation D
se~s ~orth ~he reserve tequlremen~s for de~si~ory institutions,
inclu~in~ F~’s, an~ con~alns a deflni~ion



Any 1~abilAty of a deposlto~y ~natltution on
any promissory note, ac~nov~edge~e.~ o~
~vance, bankers’ accep~awce~ o~ st~&~
obligation (~en o~ o~aZ], lncludtn~
~a~e backed bonds, ~ha~ ~s issued o~
undertaken ~y a de~st~ocy ~ns~A~u~Aon as a
means o£ ob~ainin~ ~unds.

The above definition contains s~x exceptions, (a) (1) (vii)
through (E) and (a)(l)(viA1), in ~htch-~e obligations
above ~oul~ no~ constitute ~e~s. ~n~ bankers’ acceptances
a~e ~tn t~e Regulation O de~n~on o~ ~e~et~s, ~t~ s~e
~eAn~ exceFte~ ~y Section 204.2(a)(1)(v~L)(~) and Section
204.2(a) (1] (viii). Similarly, some Federal ~unda ~anaac~ions
a~e ~i~hin ~e ~e~osl~ ~e~ini~ion, an~ o~be~$ a~e exclu~e~
Section 204.2{a) (1) (vii)(D). A~te~ �on~as~in~ ~he ~e~lnl~ion

a:e no: ~h~n ~e ~e~tn~on o~ ~e~st~, t~ ~as 4e~e:atned
~o~ pu~ses o~ Section 107(8) o~ ~he P~ ~t, Pede:al ~nds and
~anke~s’ acceptances �ons~t~u~e~ ~e~el~s. ~ s~a~la~
can be advanced ~or lncludtn~ ~he ~o~es ~t~h~n ~he de~n~on o~
de~st~.

The liability of a depository institution on a note is ~enerally
~ncluded ~n the definition o~ de~st~, v~h exceptions. 1~ ~e
~o~es ~o no~ ~all ~tn ~e exceptions �ontained ~n
~204.2(a) (1)(vtt), ~eM can constitute ~e~st~s. ~e a~lAcable
exception ~o ~he ~o~es, Section 204.2(a) (1) (vtt) (C),
~ha~ ~e liability o~ a de~t~o~ tns~t~u~on ~11 ~ �onsidered
a ~e~sL~ unless ~he obligation

not insu:ed by a l~ederal aqency, is
subordinated to the claims of depositors, has
a w~iqhted ave:aqe
~e, ~s no~ sub~ec~ ~o ?edetal ~n~e~es~ ~a~e
limt~a~tons, and is ~ssued ~ a de~s~ory

~he rules and regulations of,
Pede~a~ supe~v~so~.

The exceptions contained in $204.2(a)(1)(vii)(&) may also a~ecm
the dete~aination o~ whether a promissory no=e As a deposit, but
a~e not ~elevanm to t~e ~nstan~ ~otes.



~. ~1~omas Kunz, Esq.

As the gores have a maturity o~ less than 7 years, the liability
o~ ~Ibraltar Savlngs on the ~otes can be considered

a depositunder the Regulation D deposit definition. ~he goresr like
Federal funds and bankers’ acceptances~ ~e direc~ liabilities
the issutn~ bank. Fu[t~er~o[e, It does ~t appear that the No~es
~esent a ~eater risk t~an these othe~ investments. As the
NOteS ~o constitute de~ositsr ~e believe that the~ ~ou~d be
~’UthOrized ~ursuant td ~e same reasonin~ a~r~lied to Federai~unds and ban~%rs,.acce~tancesr i.e.r b~ considerin~ the ~otes to

~e a ~y~e of ae~:~slt ;iabilit~.

Your alternative argument for the permissibility of
inves.r.~ent in ~he ~otes vas that the gores ~e~e guaranteed by an
a~ency of the United States. ~he basis of you~ a~gument ~as that
the gores are fully secured as to p~incipal and ln~eres~ by a
let~e~ of credit from the Federal Eo~e Loa~ ~ank of San
F~ancisoo. While our resolution o~ your ~ir$~ a~u~ent renders
the alternative argument ~oot ~or all ~ac=ical ~ses,

Section 107(7)(B) provides that, inter alia, FCU’s can invest:

"in obll~ations issued by Federal home loan
banks;

or in obligations, pa~icipationa,
securities, or other instruments of, or
issued by, or ~ully ~uaranteed as to
principal and Interest by any other a~ency of
~he United States." (F.~phasis added.)

Whether o~ not Federal home loan banks a~e agencies of the United
States is, based on the quoted languaqe, irrelevant. With
respec~ to Federal home loan banks, it is only obligations issued
b~ them ~:J~t Congress deemed permissible for FCU’s. ~e use of
the ~ern eother, in modifying the term "agency" clearly means
o~her than any agency previously enumerated (vhLch includes
Federal ho~ loan banks) in Section 107(?)(B). ~n the case of
certain o~her entities enumerated in the Section, ~or example the
Federal National l~ortgage Association, Congress ven~ beyond
merely ~hose obligations Issued by ~he Ass~ia~lon and ~ns~ead
specifically included obligations or £ns~en~s fully ~uacan~eed
~he~eby. ~on~ress clearly could have afforded ~he same ~ea~men~
~or Federal home loan ~anks bu~ d~d no~ do so.

Based on ~e foregoing analysis, it is our opinion ~hat FCU’s
inves: only in oOli~ationa issued by Federal home loan banks.



Our opinion that the Notes ate a Permissible investment fo[ ?CU’s
should not be interpreted or represented as ~CU~s ceco~aendation
or endorsesent of the investment. Be~o~e lnvestin~ ~n the ~otes
or similar obligations, an ~¢U should evaluate the Lnvestaent
fro~ a safet~ and soundness persp~ctive. ~actors to const~e~ a~e
the ~tnancial condition o~ the issuer, the aatu~ity and repayment
terse o~ t~e obl~at~on~ and ~he ra~e oE ~etu~n. Cene~ally~ it
is advisable to have the obligation ~uaranteed by a financially
responsible pa~=y.

$1ncerely~

JT :s~

STEVRN R. BISRER
Assistant General Counse£



.~iLD!T LXI{~X kD.XII.X:_~T.RATI{,X -650

April ~, 1989

Stephen A. J. Eisenberg~..Esq.
General Counsel
Pentagon Federal Credit Union
P.O. Box 1432
Alexandria, Virginia 22313

Re: Federal Credit Union Investment in Commercial
Paper (Your December 2?, 1988, Letter)

Dear Mr. Eisenberg:

You have asked whether a Federal credit union ("FCU") may invest
in commercial paper issued by institutions identified in Section
i07(8) of the FCU Act (12 U.S.C. 1757(8)). An attachment to your
letter indicates that your specific question is whether an FCU
may invest in promissory notes issued by Section 107(8)
institutions. We have previously determined than an FCU may,
pursuant to its deposit authority, invest in promissory notes
issued by those types of institutions set forth in Section 107(8)
of the FCU Act. This continues to be our position. Due to the
risks associated with this type of investment, we expect an FCU
to carefully evaluate the investment from a safety and soundness
perspective. Factors that must be considered are the financial
condition of the issuer and the maturity and repayment terms of
the obligation.

ANALYSIS ..

Section I07(8) of the FCU Act provides, in part, for an FCU:

to make deposits in national banks and in
State banks, trust companies, and mutual sav-
ings banks operating in accordance with the
laws of the State in which the Federal credit
union does business, or in banks or
institutions the accounts of which are insured
by the Federal Deposit Insurance Corporation
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or the Federal Savings and Loan Insurance Cor-
poration.

in determining what constitutes a "deposit" under Section 107(8)
of the FCU Act, we have gegerally looked to the Federal Reserve’s
Regulation D for guidance." (See 12 C.F.R. 204 and enclosure.)
Regulation D sets forth the reserve requirements for deposito~-y
institutions, including FCU’s, and contains a definition of the
term "deposit." After reviewing what is and is not a deposit for
purposes of Regulation D, (see Sections 204.2(a)(i) and (2)), we
determined that for purposes of Section 107(8) of the FCU Act,
FCU investment in Federal funds and bankers’ acceptances should
be authorized as a type of deposit liability. These transactions
are therefore permissible under Section 107(8), provided they are
entered into with a Section 107(8) institution (see Sections
703.3(f) and (i) of NCUA’s Rules and Regulations, 12 C.F.R.
SSY03.3(f) and (i)).

We have further interpreted Section 107(8) to permit FCU invest-
ment in promissory notes issued by Section 107(8) institutions on
the basis that the notes can be considered for purposes of
Section I07(8) as a type of deposit liability. Regulation D
views the following as deposits, with certain exceptions~

any liability of a depository in-
stitution on any promissory note,
acknowledgment of advance, bankers’
acceptance, or similar obligation
(written or oral), including
mortgage-backed bonds, that is
issued or undertaken by a de-
pository institution as a means of
obtaining funds .... (See
12 C.F.R. 204.2(a)(1)(vii).

We should point out that FCU’s should not be using this
invesrunent authority as a method of making loans to nonmember
banks. This is an investment tool to be utilized for funds in
excess of loan demand.

SAFETY AND SOUNDNESS CONCERNS

While we believe that it is legally permissible for an FCU to in-
vest in promissory notes issued by Section 107(8) institutions,
we expect an FCU to thoroughly review any such investment from a
safety and soundness perspective. The review should include
review of the maturity an~-.repayment terms of the obligation, as
well as an evaluation of r, he financial condition of the issuer.

note that we look ~o Regulation D for a definition of deposits bun
not bound by
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While investment in promissory notes is permissible as e type of
deposit liability, an FCU should be aware that, unlike a
traditional deposit, the investment is probably not insured.
Recently, there has been some confusion as to what constitutes a
deposit for purposes of deposiu4nsurance coverage. Certain bank
instruments are currently being marketed as "bank notes" and "de-
posit notes." While the provisions of these instruments are the
same or similar, the deposit notes are being marketed by issuers
as being covered by Federal deposit insurance while the bank
notes are not. To help alleviate any confusion, the FDIC has is-
sued a proposed rule to clarify what type of bank liabilities
would be subject to insurance coverage by the FDIC (see 53 Fed.
Reg. 47723 [November 25, 1988]). Prior to investing in
promissory notes, an FCU should determine whether or not the
notes are covered by deposit insurance.

Lastly, we emphasize that FCU’s do not have the general authority
to invest in commercial paper. This authority is limited to
promissory notes or similar obligations issued by Section 107(8)
institutions.

JT:sg

Enclosure

Sincerely,

HATTIE M. ULAN
AssisUan~ General Counsel



NAT;CNAL- ’~REDIT UNION

Morgan Reed
U.S. Sterling Capital Corp.
20 Peachtree
Holbrook, NY I1741

Re: Federal Credit Union Investment Authority
(Your November 29, 1990, Letter)

Dear Mr. Reed:

You have asked whether federal credit unions (FCUs) may
purchase negotiable certificates of deposit (CDs) and deposit
notes, both of which are issued by FDIC insured national
banks. The purchase is made for the FCU through a clearing
agent, who owns the investment and is offering it to you for
sale to your customers. After the transaction is made, the
clearing agent holds the investment as agent for each
beneficiary (FCU).

Analysis

Federal credit union investment and deposit authority is
governed by Sections 107(7), (8) and (15) of the FCU Act (12
U.S.C. §~1757(7), (8) and (15)) and Part 703 of the National
Credit Union Administration (NCUA) Rules and Regulations (12
C.F.R. Part 703). Under Section 107(8) of the FCU Act, an
FCU may make deposits in national banks and in state banks,
trust companies, and mutual savings banks operating in
accordance with the laws of the state in which the federal
credit ~nion does business, or in banks or institutions the
accounts of which are insured by the Federal Deposit
Insurance Corporation.

In determining what constitutes a "deposit" under Section
107(8), we have generally looked to the Federal Reserve
Board’s Regulation D (12 C.F.R. §204) for guidance.
Regulation D sets forth the reserve requirements for
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depository institutions, including FCUs, and contalns a
definition of the term "deposit" (see 12 C.F.R. §204.2).
Negotiable CDs are clearly "deposits" within the meaning of
Regulation D (se@ 12 C.F.R. §204.2(c)(i)) and are pez-missible
investments for FCUs under Section 107(8). As to deposit
notes, we have determined that deposit notes that are called
and recorded by the issuing bank as deposits, where the
issuing bank is FDIC insured, constitute "deposits" under
Regulation D and are permissible investments for FCUs under
Section 107(8) (see Horner Letter, dated September 30, 1988,
enclosed). We have also determined that negotiable time
deposits are permissible investments for FCUs (see Brush
Letter, dated July 16, 1987, enclosed). Since the definition
of "deposit" is quite specific, however, we have not stated
generally that all deposit notes are permissible investments.

You have not provided us sufficient information regarding the
nature of the deposit notes in which you are interested for
us to determine whether they qualify as deposits under
Regulation D. If you wish to provide a more complete
description of the notes and where they fit within the
Regulation D definition of deposit, we will evaluate whether
they constitute permissible investments for FCUs.

As to the mechanism by which the FCU invests in the CDs, we
note that while there is no legal requirement that the FCU
make the purchase directly or hold the investment itself,
NCUA examiners may take exception to certain practices based
on safety and soundness considerations.

Enclosures

GC/LH:sg
SSIC 4660
90-1201

Sincerely,

Hattie M. Ulan
Associate General Counsel



!e~em~er ~0, 1988

Hs. Becky Horne~

Corporate Funds Hanage~
Indepenclen~ Federal. Credit. Union
P.O. Box 629
Anderson. ",. ndi ana L6015

?ermissibiiity of Federal Credit Union
Investment in Bank Deposit Notes (Your
July 13, 1988. Letter)

Dear Ms. }lorner :

An FCU may invest in bank deposit notes issued: (1) by national
banks; (2) by state banks, trus{ companies, and mutual savings
banks operating in accordance with the laws of the state in which
the FCU does business; and (3) by banks or institutions the
accounts of which are insured by the Federal Deposit Insurance
Corporation.

Background
You have asked whether an FCU may invest in medium term bank de-
posit notes. The material you submitted with your letter indi-
cates that the notes will be FDIC insured up to $100,000, and
that the only structural difference between a certificate of de-
posit and a deposit note is the interest payment schedule. The
deposit notes will be classified on the bank’s balance sheet as a
deposit.

Analysis

Section 107(8) of the FCU Act [12 U.S.C. 1757(8)] authorizes an
FCU to:

make deposits ~n national banks and
in Sta~e banks, ~rust companies.
and mutual savings banks operating
in accordance wi~h ~he laws of the

VOL. i F Deposit
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Inasmuch as the deposit notes are called and recorded by =he
issuing bank as ~eposx=s (presumably w1=h the permission of the
FDIC), and th, e ~ssu~n& bank is FDIC insured, ~,hey are a
permissible inves=men= for an FCU pursuan= to the Sec=ion I07(8)
Qeposit au=hori=v.

T I MOTHV~--~ ¯ M~ COLLUM
Assis=an= General Counsel

JT:sg



Mr. Robert C. Bt~sh
~ssistant T:easurer
L~SC EederaZ Credit ~nion
P.O. Box 3643
Sunnyvale, California 94086-3643

Dear Mr. Brush:

This is in response to your letter requesting our opinion as to
whether Certificate of Deposit Notes issued by a national bank
(Bank) are permissible investments for Federal credit unions
(FCU’s).

Your letter and the accompanying materials describe the Notes as
negotiable instruments evidencing time deposits in the Bank. The
materials state that holders of the Notes are covered by FDIC
insurance to the same extent as holders of any deposit in the
Sank. The deposit evidenced by the Note ranks equally with all
other deposits of the Sank. The Notes will be issued either in
underwritten blocks of $25 million or more, or in response to
investor inquiry. The maturities will range from eighteen months
to five years or occasionally longer. The minimum denomination
will be $250,000. The Notes may be split without charge to the
investor so long as such splits result in no certificates being
less than the $250,000 minimum denomination.

The issuing and transfer agent for the Notes is a trust company
in New York.

Federal credit union investment and deposit apthority is governed
by Sections 107(7) and (8) of the Federal Credit Union Act (12
U.S.C. SS1757(7) and (8)) and Part 703 of the NCUA Rules and
Regulations (12 C.F.R. Part 703). Under Section 107(8) of the
FCU Act, an FCU may make deposits in national banks and in state
banks, trust companies, and mutual savings banks operating in
accordance with the laws of the state in which the Federal credit
union does business or in banks or institutions the accounts of
which are insured by the Federal Deposit Insurance Corporation or
the Federal Savings and Loan Insurance Corporation.

Inasmuch as the national bank’s Deposit Notes are deposits (they
are negotiable time deposits) they would be a permissible deposit
Eor FCU’s.



?z~or to plac’.ng a" depose= ’~n such Notes, we would s~Jggest ~at
you confirm wxth the FDIC the extent to which the $i00,000 FDIC
insurance will cover your deposit. It should be noted, the
entire FCU deposit in such a Note would not need to be covered by
FDIC ~nsurance to be a permissible FCU deposit under Section
I07(8) of the FCU Act. However, deposit amounts over the
SI00,000 insurance coverage pose potential safety and soundness
~ssues that your FCU would need to address.

hope we have been of assistance.

Sincerely,

STEVEN R. BISKER
Assistant General Counsel

RD:sg



?~vember 20, 2990

Mr. Carl A. Bright
Irwin Union Bank and Trust
P.O. Box 929
Columbus, IN 47202-0929

Re: Irwin Union CD Program (Your September 27,
1990, Letter)

Dear Mr. Bright:

You have asked us to review materials you provided regarding
the Irwin Union Certificate of Deposit Program (the Program)
and render an opinion on whether federal credit unions (FCUs)
may participate in the Program. You state that concerns have
been raised about the fact that certificates of deposit (CDs)
are not issued in the FCU’s name and that Irwin Union does
not issue physical certificates or allow FCUs to wire funds
directly to the issuing institution. You have enclosed a
copy of a 1982 opinion from this Office in which we stated
that our objection to the Program’s not complying with the
requirement that an FCU "itself" purchase a CD was satisfied
by a third party acting as agent for the FCU in its purchase.

FCU investment authority is contained in Sections i07(7),
(8), and (15) of the FCU Act (12 U.S.C. §1757(7), (8), and
(15)) and Part 703 of NCUA’s Rules and Regulations (12 C.F.R.
Part 703). Pursuant to Section i07(8) of the Act, FCUs are
authorized "to make deposits in national banks and in State
banks, trust companies, and mutual savings banks operating in
accordance with the laws of the State in which the Federal
credit union does business, or in banks or institutions the
accounts of which are insured by the Federal Deposit
Insurance Corporation."

In 1984, the requirement in then Section 703.1(a)(1) of the
Rules and Regulations that an FCU "itself" purchase a CD was
~    ~ed from the regulation. Any concerns generated by that
z~quirement are therefore unwarranted. We note that there is
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no legal requirement that CDs be issued in the FCU’s name,
that physical certificates be issued at all, or tha~ FCUs be
permitted to wire funds directly to the issuing institution.
NCUA examiners may, however, take exception to certain
practices based on safety and soundness considerations.

As a final matter, we have enclosed a copy of NCUA Letter to
Credit Unions No. 92 (August 13, 1987), in which we sta~ed
that NCUA would no longer issue opinions on the legality of
particular mutual funds.

Sincerely,

Enclosure

cc: Regional

GC/LH:sg
SSIC 4660
90-1014

Hattie M. Ulan
Associate General Counsel

Director, Region IV



TO CREDIT UNIONS

NCUA LETTER NO. ’)2

DATE: .\ugust 13. 1987

THE BOARD ~;F DIRECTORS OF THE FEDERAL CREDIT UNION ADDRESSED:

!n the past, NCUA has :esponded :o requests from broker/dealers,
mutual funds, Federal credo: unions (FCU’s), and others for a
dete[minat~on as to she legality of particular mutual funds
(Funds) as FCU ~nvestments. For the ~easons discussed below,
NCUA wal! no ionge~ ~ssue such opinions.

As you are aware, NCUA has taken the pos%tion that mutual funds
are permiss~Die ~nvestments for FCU’s provided that all of the
~nvestmen~s and ~nvestmen~ practlces of the mutual fund are legal
if made direc--!y by an FCU. Sections 107(7) and 107(8) of the
Federal Credit Onlon Act se~ forth the securities, deposits, and
o~.her obligations ;n which an FCU may invest. Part 703 of the
NCUA Rules and Regulations places certain limits on the types of
transactions that FCU’s may enter into in connection w~h ~he
purchase and sale of authorized securities, deposits, and
o~ligations.

NCUA is aware that some FCU’s have ~nves~ed ~n mutual funds
solely on t~e basis ~ha~ NCUA has determined that the Fund is a
legal investment. Use of NCUA’s legal opinion as t.he criterion
for ma~ing an investment raises several concerns. First, an FCU
relying solely on NCUA’s legal opinion ~s not determinrng whether
the Fund is an appropriate investment in light of the FCO’s
current investmen~ portfolio and liability structure. Second,
NCUA is concerned that the routine issuing of opinions on mutual
funds has indirectly encouraged ~nvestment ~n the funds. Such a
~esult was not intended. The decision to inves~ in mutual funds
should ~e ma-’d~ based on the individual needs of each FCO. Last,
although NCUA has consistently stated tha~ its opinions on the
legality of particular mutual funds are not to be interpreted as
recommendations or approval of the Funds by NCUA, ~he opinions
have been used by brokers and F.~nds as a marketing tool. The
prospectuses or marketing materials of some Funds ~ncorrec~ly
state tha~ they have been "approved by NCUA", and FCO’s have
invested in ~he Funds on this Das~s.

Accordingly, NCUA ~as decided tha~ it will no longer issue
opinions on the legality of particular funds. NCUA believes that
this decision w~ll have a positive effect on FCU investment
policies. Those ~oards of directors which may in the past have



~Ahzs new policy should not te v~ewed as NCUA’s "abandonment"
FCU’s ~n this area. To the contrary, NCUA’s Office of General
Counsel and the NCUA Investment Hot£~ne w~ll continue co respond
to ~nvestment questions requiring an ~nterpretat~on of the FCU
Act and the NCUA Rules and :.egulat~ons,
legal~=y of specific direct ~nves~ments and investaen=
practices. However, ~he FCU w~ll De responsible [or estaDl~sh~ng
and supporting the legality of any of
douDt about a particular ~nvestment, FCU’s are encouraged
obtain the opinion o£ qualified legal counsel.

Finally, NCUA is considering requiring that a Fund’s prospectus
or statement of additional informat&on provide that the type of
£nvestments the Fund w~ll make and the Fund’s investment
practices may only be changed if authorized by ma3ority
shareholder vo~e. Thus, if a Fund c~anges its investment
authority or pract&ces in a manner that will make the Fund
impermissible for FCO’s, the FCU will have knowledge of the
change and can take appropriate steps to divest itself of t~e
Fund.

In the ~nterim, FCU’s &nvestZng in mutual funds should e&t.her
invest only in Funds that feature the shareholder vote no~ice, or
con~inually monitor ~he Fund to ensure tha~ it ~emazns a legal
~nvestment. If the Fund does invest in securities or engage ~n
activities not authorized for FCU’s, the credit union must
immediately divest its interest in the Fund.

Sincerely,

FOR THE NCUA BOAKD

RWJ:sg



NATIONAL CREDIT UNION ADMINISTKATION
\~’ashm~::on. D.C.

~y 16, 1989

Mr. Mitchell C. Glass
Direcuor of Finance
Easuern Airlines Federal Credit Union
P.O. Box 028532
Miami, FL 33102

Investment in Yankee Dollars (Your
February 9, 1989, Letter)

Dear Mr. Glass:

Your have asked whether a Federal credit union ("FCU") may
invest in Yankee Dollar deposits offered by state-licensed
branches of foreign banks that are not insured by either the
Federal Deposit Insurance Corporation ("FDIC") or the Federal
Savings and Loan Insurance Corporation ("FSLIC"). FCU’s are
not permitted to invest in Yankee Dollars offered by such
institutions.

BACKGROUND

Eastern Airlines FCU has been purchasing Yankee Dollar
Bankers’ Acceptances and Certificates of Deposits issued by
state licensed branches of foreign banks. It is your opinion
that state licensed branches of foreign banks operating in
accordance with ~he laws of a state in which a credit union
maintains a facility are equivalent to Section 107(8)
institutions as defined in the FCU Act and the NCUA Rules and
Regulations.
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LAWS

Section 107(8) of the FCU Act (12 U.S.C. §1757(8)) provides,
in part, tha~ FCU’s have the power:

to make deposits in national banks and in
State banks, trust companies, and mutual
savings banks operating in accordance with
the laws of the State in which the Federal
credit union does business, or in banks or
institutions the accounts of which are
insured by the Federal Deposit Insurance
Corporation or the Federal Savings and Loan
Insurance Corporation ....

Section 703.3(g) of the NCUA Regulations (12 C.F.R.
§703.3(g)) provides:

(g) A Federal credit union may invest in
Yankee Dollar deposits in a branch of a
Section 107(8) institution.

Section 703.2(u) of the NCUA Regulations (12 C.F.R.
§703.2(u)) defines Yankee Dollar deposit as:

(u) a deposit in a United States branch of a
foreign bank licensed to do business in the
state in which it is located, or a deposit in
a state chartered, foreign controlled bank.

ANALYSIS

On March 30, 1984, the NCUA issued a revised Part 703 of its
Regulations (49 Fed. Reg. 12668). The preamble ~o the final
rule discussed Yankee Dollar deposits:

A Yankee Dollar deposit is a dollar
denominated deposit in a United States branch
or subsidiary of a foreign bank. If the
branch or subsidiary is federally insured or
operating in accordance with the laws of a
state in which the Federal credit union does
business, then a Federal credit union deposit
in the branch or subsidiary is authorized
pursuant to section 107(8) [of] the [Federal
Credit Union] Act. Section 703.3(g) of the
proposal set forth this authority. It has
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been carried over to the final rule without
substantive change. (Emphasis added.)

The preamble to the proposed rule issued on September 22,
1984 (48 Fed. Reg. 43182) also discussed Yankee Dollar
deposits:

Yankee Dollar deposits are deposits in United
States branches of foreign banks and in
United States subsidiaries (of foreign banks)
chartered under state law. If the branch or
subsidiary is FDIC or FSLIC insured, or is a
state bank, trust company or mutual savings
bank operating in accordance with the laws of
the state in which the FCU maintains a
facility ... investment in such an
institution (a "Yankee Dollar deposit") is
authorized pursuant to the plain language of
sections i07(7)(d) and 107(8) of the Act ....

Taken alone, a reading of the preamble to the final rule
would appear to permit FCU’s to invest in Yankee Dollars in
federally-insured institutions, state-chartered institutions
and state-licensed institutions. This is not the correct
result in light of the authority found in the FCU Act and the
preamble to the proposed rule. In the preamble to the final
rule the NCUA Board stated that there were no substantive
changes from the proposed rule. The preamble to the proposed
rule restricts FCU investment in Yankee Dollars to FDIC- and
FSLIC-insured or state-chartered institutions (banks, trus~
companies or mutual savings banks) operating in accordance
with the laws of the s~ate in which the FCU maintains a
facility.

The definition of Yankee Dollar found in 703.2(u) is a
general commercial definition and describes what types of
institutions offer such investments -- a United States branch
of a foreign bank licensed to do business in the state or a
state-chartered, foreign-controlled bank. FCU’s are
permitted to invest in Yankee Dollars offered by specific
institutions (Section 107(8) institutions) -- no~ all
institutions offering Yankee Dollars. In our opinion, the
FCU Act and NCUA Regulations permit FCU’s to invest in Yankee
Dollars provided that the financial institution isz (i)
insured by the FDIC or FSLIC; or (2) is a state-chartered
(i) bank, (ii) trust company, or (iii) mutual savings bank,
operating in accordance with the laws of a state in which the
FCU maintains a facility.
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The Yankee Dollar investment you describe -- a deposit in a
foreign bank licensed to operate in the State of New York,
not FDIC or FSLIC insured, and not chartered or incorporated
by the State of New York -- does not meet either of the two
classifications set forth above. Therefore, such activity is
not permissible under the FCU Act or NCUA’s Rules and
Regulations. If the foreign bank created a subsidiary bank
chartered by the State of New York or obtained FDIC or FSLIC
insurance, then an FCU could make a permissible Yankee Dollar
investment in the institution.

We have consulted with the NCUA’s Office of Examination and
Insurance concerning this issue. They concur with our
opinion. In addition, they believe Yankee Dollar investments
in state-licensed institutions would present safety and
soundness concerns.

Sincerely,

HATTIE M. ULAN
Assistant General Counsel

RRD: sg



FDIC
Federal Deposit Insurance Corporation
¯ ",’asmngton. D.C. 23429

November 16, 1990

Ms. Hattie M. Ulan
Associate General Counsel
National Credit Union Administration
Washington, D. C. 20456

Dear Ms. Ulan:

I am writing in response to your letter dated October 31, 1990
concerning deposit insurance provided by the Federal Deposit
Insurance Corporation. In your letter you referred to 12 U.S.C.
§ 1757. That section provides in part:

A Federal credit union shall have succession in its
corporate name during its existence and shall have
power--

(8) to make deposits in national banks and in
State banks, trust companies, and mutual savings banks
operating in accordance with the laws of the State in
which the Federal credit union does business, or in
banks or institutions the accounts of which are insured
by the Federal Deposit Insurance Corporation or the
Federal Savings and Loan Insurance Corporation ....

12 U.S.C. § 1757(8).

You ask if bank holding companies and bank holding company
affiliates (other than banks and savings associations) would
qualify as’"institutions the accounts of which are insured by the
Federal Deposit Insurance Corporation." The answer to your
question is no. The FDIC does not insure bank holding companies
or their affiliates (other than banks and savings associations).

The insurance provided by the FDIC extends only to insured
deposits. The term "insured deposit" is defined by the Federal
Deposit Insurance (FDI) Act to mean "the net amount due to any
depositor ... for deposits in an insured depository institution
(after deducting offsets) less any part thereof which is in
excess of $I00,000." 12 U.S.C. § 1813(m) (I). The ~erm
"deposits" is defined, in part, as "the unpaid balance of money
or its equivalent received or held by a bank or savings
association in the usual course of business and for which it has



given or is obligated to give credit, either conditionally or
unconditionally, ~o a commercial, checking, savings, zime, or
thrift account, or which is evidenced by its certificate of
deposit, thrift certificate, investment certificate, certificate
of indebtedness, or other similar name, or a check or draft drawn
agains~ a deposit account and certified by the bank or savings
association, or a letter of credit or a traveler’s check on which
the bank or savings association is primarily liable .... " 12
U.S.C. § 1813(!). The phrase "insured depository institution"
refers to any bank or savings association the deposits of which
are insured by the FDIC. 12 U.S.C. § 1813(c) (2]. The term
"bank" generally refers to national banks or State banks, and
includes trust companies, savings banks, and industrial banks.
12 U.S.C. § 1813(a). The term "savings association" generally
means Federal savings association or State savings associations,
and includes building and loan associations, savings and loan
associations, and Federal savings banks. 12 U.S.C. § 1813(b).

To summarize, the FDIC insures only banks and savings
associations. It does not insure bank holding companies or their
affiliates (other than banks and savings associations).
Furthermore, the FDIC insures only deposits. The FDIC does not
insure securities, mutual funds, and similar types of
investments, whether issued by a bank, a savings association, a
bank holding company, or a bank holding company affiliate.

I trust this has been responsive to your inquiry.
at (202) 898-3743 if you have any questions.

Please call me

Sincerely,

Valerie J. Best
Senior Attorney
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